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EMPLOYMENT ORDINANCE 2004
(Ordinance 21 of 2004)

Assent
 October 15, 2004

Publication in Gazette 
October 26, 2004
Commencement
October 26, 2004
An Ordinance To Regulate The Terms Of Employment and for connected purposes.

ENACTED by the Legislature of the Turks and Caicos Islands.

Part I
Preliminary

Short title and commencement

1.
This Ordinance may be cited as the Employment Ordinance 2003 and shall come into operation on such day as the Governor may appoint by notice published in the Gazette.

Interpretation

2.
(1)
In this Ordinance, unless the context otherwise   requires —

“act” and “action” each includes omission;

“assessor” means, a person of skill and experience in the matter to which the proceedings of a tribunal relate;

 “collective agreement” means a written agreement between an employer or an employers organisation authorised by the employer, and a trade union concerning terms and conditions of employment and other matters of mutual interest;

 “commission agent” means an agent or employee who is remunerated by commission;

 “Commissioner” means the person appointed as the Commissioner of Labour under section 31;

“confinement” means the birth of a living child or the birth of a child whether living or dead after twenty-eight weeks of pregnancy;

“constructive dismissal” means termination of a contract of employment by the employee as a result of conduct by the employer such as to make it unreasonable to expect the employment relationship to continue.

“continuous employment” means an employee’s period of uninterrupted employment with the same employer or the successor-employer;

“contract worker” means a person who performs work for another person  under a contract between the employer of the first-mentioned person and that other person;

“dependent contractor” means a person, whether or not employed under a contract of employment, who performs work or services for another person for compensation or reward on such terms and conditions that he or she is in relation to that person in a position of economic dependence on, and under an obligation to perform duties for that person more closely resembling the relationship of employee than that of an independent contractor;

“disabled person” means an individual whose prospects of securing, retaining, and advancing in suitable employment are substantially reduced as a result of a physical or mental impairment certified by a health practitioner;

“effective date of termination” has the meaning given by subsections (4) to (6) of section 69;

“employee” means a person who offers his or her services under a contract of employment, a dependent contractor and includes, where appropriate, a former employee;

“employee share ownership plan” means a plan by which employees acquire shares of the company they work for;

“employer” means a person or undertaking, corporation, company, public authority or body of persons who or which employs another person under a contract of employment or uses the services of a dependent contractor, commission agent or a contract worker; and includes an associated employer, the heirs, successors and assigns of an employer;

“employment” includes -

(a)
part time employment and employment under an employment contract;

(b)
employment under a contract for services;

(c)
engagement as a commission agent.

“employment agency” means a person who, whether for payment, or not, assists persons to find employment or assists employers to find employees;

“employment contract” or “contract of employment” means a contract, whether expressed or implied and whether written in accordance with this Ordinance or oral, whereupon it is agreed that one person (the employee) will perform certain services or labour for another (the employer); and shall include a contract of apprenticeship or probation;

“family responsibilities” means responsibilities in respect of a dependent family member as a result of marital status;

“health practitioner” means a person registered under the Health Practitioners Ordinance  as being authorised to practice in one or  more  Health Professions;

 “homework” means the doing of work in the manufacture, preparation, improvement, repair, alteration, assembly or completion of an article or part of an article by a person for wages in premises occupied primarily as living accommodation;

“homeworker” means an employee who works in the manufacture, preparation, improvement, repair, alteration, assembly or completion of an article or part of an article for wages in premises occupied primarily as living accommodation;

“independent trade union” means a trade union which—

(a)
is not under the domination or control of an employer or any group or association of employers; or

(b)
is not liable to interference by an employer or a group or association of employers arising out of the provision of financial or material support or by other means tending towards such control;

“inspector” means an inspector appointed under section 31;

“Labour Tribunal” means the Labour Tribunal established by section 93;

“lockout” means an employer’s closing of an enterprise or place of business, his or her suspension of work, or refusal to continue to employ any number of employees, with a view toward inducing or compelling employees directly or indirectly, through their bargaining agent, to accept conditions of employment which have been offered to the employees and which have been rejected by them; and the term includes such action designed to induce or compel acceptance by the employees, or their bargaining agent, of another employer, of conditions of employment so offered and rejected;

“managerial employee” means an individual who has managerial responsibilities and who works under a contract of employment;

“marital status” means the status or condition of being-

(a)
single;

(b)
married;

(c)
married but living separately and apart from one’s spouse;

(d)
divorced; or 

(e) widowed.

“maternity leave” means absence from work for the purposes of confinement and recovery of health after confinement;

“Minister” means Minister responsible for labour;

“principal” means-

(a)
in relation to a commission agent, a person for whom work is done by that commission agent;

(b)
in relation to a contract worker, a person for whom a contract worker performs work otherwise than under a contract of employment;

“probationary period” means the period which may be designated as such during the 3 months following the date on which the employment of an employee by an employer commences, or such shorter or longer  period of not  more than 6 months in total following that date - as may be agreed upon between an employer and an employee;

“redundancy” means the loss of employment as defined in section 71

“redundancy benefit” means the amount of money which an employee whose employment has been terminated on account of redundancy is entitled to receive from his employer under this Ordinance;

“serious misconduct” means misconduct which is such that the employer cannot reasonably be expected to take any course other than to terminate the employment of the employee;

 “sexual harassment” means unwanted conduct of a sexual nature in the workplace or in connection with the performance of work which is threatened or imposed as a condition of employment on the employee or which creates a hostile working environment for the employee.

“statutory minimum remuneration” means remuneration including holiday remuneration, and severance pay fixed by an order under section 23;

“strike” means a partial or total withdrawal of services from an employer by two or more employees, in concert or under a common understanding, or at the request or upon the order of their bargaining agent, either

(a)
as a protest against a condition of work or employer action related to work; or

(b)
as a device to induce or compel the employer, or an  employers organisation, to accept conditions of employment which they have requested and which request has been refused; and the term may include such action designed to induce or compel the acceptance by another employer, or his or her bargaining agent, of conditions of employment which his or her employees have requested and which request has been refused; and the term further includes picketing related to working conditions and labour relations, generally, whether by the employees or non-employees and whether or not signs are carried or posted and whether or not literature is being distributed;

“summary dismissal” means termination of the contract of employment by the employer without notice or with less than that to which the employee is entitled by a statutory provision or contractual agreement.

 “superannuation scheme” means an Ordinance, rules, deed or other instrument, providing for the payment of annuities or lump sums to the persons with respect to whom the instrument has effect on their retirement at a specified age or on becoming incapacitated at some earlier age, or to the personal representative of the widows, relatives or dependants of such persons on their death or otherwise, whether with or without any further or other benefits;

“thrift scheme” means any arrangement for savings, for providing money for holidays or for other purposes, under which an employee is entitled to receive in cash sums equal to or greater than the aggregate of any sums deducted from his remuneration or paid by him for the purposes of the scheme;
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“trade dispute” has the meaning given by section 2 of the Trade Unions Ordinance;

“trade union” has the meaning given by section 2 of the Trade Unions Ordinance;

 “user enterprise” means an employer who uses the services of employees provided under agreement with an employment agency;

“wages” means the remuneration paid to an employee by his employer as wages for normal hours of work, overtime and additional pay, commission, bonuses or other gratuities;

“week” means, in relation to an employee whose remuneration is calculated weekly, the week ending with the day on which the employee is contractually entitled to be paid.


(2)
References in this Ordinance to dismissal by reason of redundancy, and to cognate expressions, shall be construed in accordance with section 71.


(3)
For the purposes of this Ordinance any two employers are to be treated as associated if one is a company of which the other directly or indirectly has control, or if both are companies of which a third person directly or indirectly has control; and the expression “associated employer” shall be construed accordingly.


(4)
Nothing in this Ordinance precludes higher standards than those set out in the Ordinance being agreed upon through collective bargaining or other forms of negotiation or agreement or arbitration award.


(5)
A provision in an agreement shall be void in so far as it excludes or in any way limits the operation of any provision of this Ordinance to the detriment of the employee.


(6)
For the purposes of this Ordinance it is immaterial whether the law which apart from this Ordinance governs a person’s employment is the law of the Islands or not.

Part II
Particulars of Terms of Employment

Written particulars of terms of employment

Contract of  employment

3.
(1) Unless otherwise provided by this Ordinance, the provisions of this Part apply to contracts of employment, and each person who provides services to an employer shall be employed under a separate contract of employment.


(2)
A contract of employment may be -

(a)
a contract without reference to limit of time;

(b)
a contract for a specified period of time;

(c)
a contract for a specific task; or

(d)
a contract for a probationary period of not more than 3 months.


(3)
A contract without reference to limit of time may be terminated by either party, subject to the provisions of this Ordinance concerning unfair dismissal and notice of termination.


(4)
A contract for a specified period of time shall automatically terminate on the date specified for its termination and no notice shall be required for its termination at that time, but termination at any other time shall be subject to the provisions of this Ordinance concerning unfair dismissal.

(5)

A contract to perform a specific task shall terminate on the completion of the task and no notice of termination shall be required for its termination.


(6)
Where unknown to the parties or by mistake, a contract for a specified period or specific task continues after the period or the task then the terms of the contract are enforceable for the period of the continuation.


(7)
Where the purpose or effect of a contract that is purportedly for a specified period of time or for a specific task is the filling of a post connected with the normal and permanent activity of the undertaking, establishment or service, then subject to section 107 it shall be deemed a contract for an unspecified period of time.


(8)
A contract of employment may provide for a probationary period –

(a)
which shall be for a period of not more than three  months, following the date on which the employment of an employee by an employer commences;

(b)
during which an assessment of the employee shall be undertaken and such assessment shall be given  to the employee before the end of the probationary period;

(c)
which may be terminated at any time by either party without notice under  section 63. 


(9)
The probationary period referred to in (8)(a) may be extended, by shorter periods of time, upon agreement of an employer and an employee for a period not to exceed 6 months in total.


(10)
A contract which purports to be one for a probationary period but is not genuinely for that purpose, or which does not comply with subsection (8) shall be deemed to be a contract for an unspecified period of time.

Employer to prepare written contract

4.
(1)
A person who employs another shall, not later than 7 days beginning with the day after the date on which the employment commences, prepare an employment contract in writing correctly describing the terms and conditions of employment that have been agreed upon by the employer and employee.


(2)
A person who employs another who lives or resides at the time of the employment in a country other than the Islands, shall send the employment contract referred to in subsection (1) to the address in the country where the person employed lives or resides before his departure for the Islands and shall also send a copy to the Commissioner.

Written particulars of terms of employment

5.
(1)
Where under section 4 an employment contract has been prepared –

(a)
the employer and employee shall within 14 days of the preparation sign the employment contract including any amendments agreed upon; and

(b)
the employer shall give the employee a signed copy of the employment contract at the time of signing.

(2) 

An employer shall in the contract under section 4––

(a)
identify the parties;

(b)
specify the date when the employment began; and

(c)
specify the date on which the employee’s period of continuous employment began taking into account employment with a previous employer which counts towards that period.


(3)
A contract under this section shall contain the following particulars of the terms of employment as at a specified date not more than one week before the contract is given—

(a)
the scale or rate of remuneration, or the method of calculating remuneration;

(b)
the intervals at which remuneration is paid whether weekly or monthly or by some other period;

(c)
the terms and conditions relating to hours of work including terms and conditions relating to normal working hours;

(d)
the terms and conditions relating to—

(i)

entitlement to holidays, including public holi​days, and holiday pay the particulars given being sufficient to enable the employee’s entitle​ment, including any entitlement to accrued holiday pay on the termination of employment, to be precisely calculated;

(ii)

incapacity for work because of sickness or injury, including provisions for sick pay and for the provision by the employee of a certificate to justify absence from work, signed by a medical practitioner; and 

(iii)
pensions and pension schemes;  

(e)
the length of notice which the employee is obliged to give and entitled to receive to end his contract of employment;

(f)
the duties to be performed; and 

(g)
such other terms or conditions of employment as have been agreed upon.

(4)
A contract given to an employee under this section shall include a term —

(a)
specifying or referring to disciplining rules applicable to the employee; 

(b) specifying —

(i) 

a person to whom the employee can apply if he is dissatisfied with a disciplinary decision relating to him; and

(ii) 
a person to whom the employee can apply for the purpose of seeking redress of a grievance relating to his employment and the manner in which the application should be made; and

(c)
where there are further steps consequent upon the application, explaining those steps or referring to a document which the employer has made available or reasonably accessible to the employee and which explains them.


(5)
When requested by the commissioner or an inspector, the employer shall send a copy of every contract issued under this section and a note included under subsection (4) to the commissioner or an inspector.

Supplementary provisions relating to statements under section 3

6.
(1) If there are no particulars to be entered under any of the provisions of section 5, that fact shall be stated.

(2) If the contract is for a fixed term, it shall state the date when the contract expires.

(3) If there is a change in the terms of employment to be included or referred to, in a contract, the employer shall, not later than 14 days beginning with the day after the date on which the change takes place, confirm the change by a written statement, give a copy of the statement to the employee, and the employer shall preserve the statement.

(4)
Where, after an employer has given to an employee a written contract in accordance with section 5-

(a)
the name of the employer is changed, without any change in the identity of the employer; or

(b)
the identity of the employer is changed, in such circumstances that the continuity of the employee’s period of employment is not broken;

and in either case the change does not involve a change in the terms other than the names of parties in the contract, the person who, immediately after the change, is the employer shall not be required to give to the employee a contract in accordance with section 5 but the change shall be treated as a change falling within subsection (3).


(5)
A written statement under this section which confirms such a change in an employee’s terms of employment as is referred to in subsection (4)(b) shall specify the date on which the employee’s period of continuous employment began.


(6)
Variations of the terms of the contract of employment shall only be binding in law when agreed or accepted by both parties to the contract.

Changes in terms of employment

7.
(1) Section 4 shall apply to an employee who ceases to come within the exception provided by sections 103, or section 107.


(2)
The fact that section 4 is directed to apply to an employee as if his employment began on his ceasing to come within one of the exceptions referred to in subsection (1) shall not affect the obligation under paragraph (b) of subsection (2) of section 5 to specify the date on which his employment actually began.

Powers of Governor to require further particulars

8.
The Governor may, by order, provide that section 5 shall have effect as if such further particulars as may be specified in the Order were included in the particulars to be included in a contract under that section.

Employment of minors

9.
(1) Every person of the age of 16 years or more may enter into an employment contract under this Ordinance.


 (2)
 A person under the age of 16 years may enter into an employment contract only with the written consent of the parent or guardian of the person, or if none exist with the written consent of the commissioner who may consult with such persons as he deems fit.

(3) A person who is a party to an employment contract under this Ordinance may receive directly the wages and benefits payable under the employment contract, and may sue or be sued in respect of the employment contract.

Scope

10.
This Part shall not apply to an employee -

(a)

who is employed for a specified period of less than 4 weeks or for a fixed task to be performed within 4 weeks or who is a student attending secondary school on work experience performing tasks for a period of six weeks.

(b)

who is a family member of the employer;

(c)

whose contract of employment is regulated by a collective agreement which contains terms affording the particulars specified in section 5 above, provided that the employee is given a copy of the collective agreement or it is posted at the place of employment.

Continuity  of  employment

11. 
(1)
Continuous employment shall begin as and from the day on which an employee begins to work for an employer and shall end not later than the date of termination, unless a tribunal orders to the contrary.


(2)
It shall be presumed, unless the contrary is shown, that the employment of an employee with an employer is continuous whether or not the employee remains in the same job.


(3)
An employee’s continuous employment shall not be treated as interrupted if the employee is absent from work -

(a)
because of annual leave, maternity leave or sick leave or any other leave in accordance with this Ordinance, or a contract or any other law;

(b)
because of his suspension, with or without pay, in accordance with this Ordinance,  any other law or a contract;

(c)
because of  the termination of his employment in accordance with this Ordinance or under a contract, so long as reinstatement or re-engagement takes place or is made effective not later than 6 months beginning with the day after the date of termination;

(d)
because of having been temporarily laid-off  by the employer;

(e)
because of an inability to work on account of an occupational disease or accident;

(f)
because of  a lockout;

(g)
in accordance with the agreement of his or her employer.


(4)
Periods of time elapsing in the circumstance referred to in subsection (3) shall count for the purpose of calculating the continuous period of employment.


(5)
Any probationary period and any period of time elapsing between the end of a probationary period and the commencement of another contract of employment, described in subsection (2) of section 3, with the same or associated employer shall count for the purpose of calculating the continuous period of employment.


(6)
A period during which an employee is absent from work because of his or her participation in a lawful strike shall not interrupt the continuity of employment, but shall not count for the purposes of calculating length of continuous employment.


(7)
Periods of short term contracts granted in succession with less than thirty day intervals shall count for the purpose of calculating the continuous period of employment.


(8)
Acceptance of redundancy benefit by an employee shall terminate the continuous period of employment.

Disposal of business

12.
Where a business or part of it is sold, leased, transferred or otherwise disposed of, the periods of employment with the successive employers shall be deemed to constitute a single period of continuous employment with the successor employer if the employment was not terminated and redundancy benefit was not paid under this Ordinance.

Maternity Leave

13.
(1)
A woman employee who has been continuously employed for one year shall, on the production of a medical certificate stating the presumed date of her confinement, be entitled to a period of maternity leave of at least fourteen weeks.


(2)
Maternity leave period in subsection (1) may be extended by a period elapsing between the presumed date of confinement and the actual date of confinement.


(3)
In case of complications arising from the pregnancy she shall be entitled to additional leave of not more than four weeks before confinement.


(4)
Absences necessitated by the pregnancy in addition to entitlements under subsections (1), (2) and (3) shall be treated as sick leave or compassionate leave.


(5)
An employee is entitled to choose whether she will be absent –

(a) continuously for the period of maternity leave;

(b) for a number of shorter periods amounting in total to not more than the  maternity leave period;

(c) for a maternity leave period extended in  accordance with subsection (2);or

(d) whether the child’s father will be absent for not more than two weeks of her maternity leave:  Provided that the mother herself takes not less than six weeks after confinement.


(6)
An employee shall be entitled to vacation leave in addition to maternity leave.


(7)
An employer shall be entitled to refuse to allow an employee to return to work at the end of maternity leave unless she first produces a certificate from a medical practitioner showing that she is fit to return to work.


(7A)
An additional period of absence caused by a delay in producing such certificate shall be treated as sickness absence.


(8)
An employee shall be entitled to maternity leave in respect of each confinement up to a limit of four confinements during her employment, and her employment shall be deemed to be continuous notwithstanding such periods of leave.


(9)
An employee shall be treated as unfairly dismissed if she is dismissed wholly or mainly by reason of her absence during, or proposed absence in respect of, maternity leave.


(10)
 In subsection (7), “fit to return to work” means fit to return to work of the nature and extent defined by the contract of the employee.

Itemised pay statements

Right to itemised pay statement

14.
An employee shall be given by his employer at or before the time at which any payment of wages or salary is made to him, a pay statement containing —

(a) the gross amount of the wages or salary;

(b) the amounts of any variable and, subject to section 15, any fixed deductions from that gross amount and the purposes for which they are made;

(c) the net amount of wages or salary payable; and

(d) where different parts of the net amount are paid in different ways, the amount and method of payment of each part-payment.

Enforcement of rights under Part II

References to Labour Tribunal

15.
(1)
Where an employer does not give an employee a contract as required by section 5 or a statement required by subsection (3) of section 6 or by section 14, the employee may require a reference to be made to the Labour Tribunal to determine what particulars ought to be included or referred to in a contract so as to comply with the requirements of the relevant sections.


(2)
Where—

(a) a document purporting to be a contract made under section 5 or a statement under subsection (3) of section 6; or
(b) a pay statement, or a standing statement of fixed deductions, purporting to comply with section 14, 

has been given to an employee, and a question is raised as to the particulars which ought to have been included or referred to in the statement so as to comply with the requirements of this Part, the employer or the employee may require that question to be referred to and determined by the Labour Tribunal.


(3)
Where a contract under section 5 or a statement under subsection (3) of section 6 given by an employer to an employee contains such an indication as is mentioned in subsection (4) of section 6 –

(a) any particulars purporting to be particulars of a change to which that indication relates are entered up or recorded in accordance with that subsection; and

(b) a question arises as to the particulars which ought to have been so entered up or recorded,

either the employer or the employee may require that question to be referred to the Labour Tribunal.


(4)
In this section, a question as to the particulars which ought to have been included in a pay statement, or in a standing statement of fixed deductions, may be a question solely as to the accuracy of an amount stated in any such particulars.


(5)
Where, on reference under subsection (1), the Labour Tribunal determines particulars as being those which ought to have been included or referred to in a contract or statement, the employer shall give to the employee a statement in which those particulars are included, or referred to, as specified in the decision of the tribunal.


(6)
On determining a reference under paragraph (a) of subsection (2), the Labour Tribunal may confirm the particulars as included or referred to in the contract or statement given by the employer, may amend those particulars, or may substitute other particulars for them, as it may determine to be appropriate; and the contract or statement shall be given by the employer to the employee in accordance with the decision of the Labour Tribunal.


(7)
On determining a reference under subsection (3), the Labour Tribunal may confirm the particulars to which the reference relates, may amend those particulars or may substitute other particulars for them, as the tribunal may determine to be appropriate; and particulars of the change to which the reference relates shall be entered up or recorded in accordance with the decision of the tribunal.


(8)
Where, on a reference under this section, the Labour Tribunal finds an employer has failed to give an employee any pay statement in accordance with section 14 or that a fixed pay statement or standing statement of fixed deductions does not, in relation to a deduction, contain the particulars required to be included in that statement by that section—

(a) the Labour Tribunal shall make a declaration to that effect; and

(b) where the Labour Tribunal finds that any unnotified deductions have been made from the pay of an employee during the period of six months immediately preceding the date of the application for the reference (whether or not the deductions were made in breach of the contract of employment), the tribunal may order the employer to pay the employee a sum not exceeding the aggregate of the unnotified deductions so made with interest in accordance  with section 21(b).


(9)

 In subsection (8) “unnotified deduction” means a deduction made without the employer giving the employee, in any pay statement or standing statement of fixed deductions, the particulars of that deduction as required by section 14.


(10)
 A Labour Tribunal shall not entertain a reference under this section in a case where the employment to which the reference relates has ceased, unless an application requiring the reference to be made was made before the end of the period of six months beginning with the date on which the employment ceased.


(11)
If an employer fails to provide a contract or statement under section 4 and in accordance with sections 5, 6, or 14 he shall be guilty of an offence and liable to a fine on summary conviction of $5,000.

(12)
Any person who contravenes the provision of this Part, for which no other penalty is provided is guilty of an offence and is liable on summary conviction to fine of $1,000.

Part III
Remuneration of Employees, Etc

Manner and time of payment of wages or salary,
 authorised deductions, etc

Payment of wages or salary in cash or in other authorised ways

16.
(1)
In contracts of employment made before or after the coming into operation of this Ordinance, the remuneration of an employee shall be payable only—
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(a)
in currency which is legal tender under the Currency Ordinance; or

(b)
with the consent of the employee by payment —

(i)

into an account at a bank, being an account standing in the name of the person to whom the payment is due, or an account standing in the name of that person jointly with one or more other persons;

(ii)

by postal order;

(iii)
by money order; or

(iv)
by cheque.


(2)
A contract of employment which provides that the remuneration of the employee shall be payable otherwise than in accordance with subsection (1) shall be illegal, null and void.


(3)
The consent of an employee under paragraph (b) of subsection (1) shall be given by way of a notice in writing to his employer by the employee or by any person authorised by the employee in that behalf.


(4)
That consent shall cease to have effect if it is withdrawn by the employee by notice in writing given to the employer.


(5)
Such consent may be given, with the agreement of the employer, in respect of part of the wages or salary of the employee.


(6)
A notice in writing signifying the consent of an employee under paragraph (b) of subsection (1) to the payment of his remuneration (or any part of his wages or salary) into an account at a bank shall specify the bank, and the branch of the bank, at which the account is kept and the person or persons in whose name or names the account stands; and a payment of remuneration in accordance with such a request does not fulfil the requirements of this section unless it is made into the account so specified.


(7)
A payment of remuneration by cheque does not fulfil the requirements of this section unless the cheque is made payable to, or to the order of, the person to whom the remuneration is due.


(8)
A payment of remuneration in any of the ways authorised by this section does not fulfil the requirements of this section if, in calculating the payment, any deduction from the gross amount of the remuneration is made by reason that the payment is so made.

Payment of wages or salary by post
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(1)
The following provisions shall have effect with respect to payment by post—

(a)
the consent of an employee under paragraph (b) of subsection (1) of section 16 to the payment of his wages or salary by cheque shall not, unless the notice signifying such consent expressly so provides, be taken to imply consent to cheques in payment of wages or salary being sent to him by post;

(b)
consent to the payment of wages or salary by money or postal order shall not, unless the notice signifying such consent otherwise expressly provides, be taken to imply consent to money or postal orders being sent to him by post;


(2)
Any reference in subsection (1) to the payment of wages or salary includes a reference to the payment of any part of any wages or salary.

Deductions authorised to be made from pay-ments of wages or salary

18.
(1) Subject to subsections (2) and (3), an employer shall not make any deductions from the statutory minimum remuneration of an employee except—

(a) a deduction required or authorised to be made by any other Ordinance; or

(b) a deduction made, with the consent in writing of the employee or any person acting on his behalf, in respect of—

(i) 

money paid by the employer to the employee by way of advance of wages or salary;

(ii) 
the payment by the employer of any expenses incurred by the employee in connection with any medical examination or treatment, drugs, medicines, artificial limbs or other artificial appliance; or

(iii) 
any superannuation scheme, thrift scheme or employee share ownership plan;

(iv) 
payments agreed to be paid by the employee to any third party unconnected with the employer,

where the employer is not under any obligation to make any such payments under any other Ordinance.


(2)
Any deductions authorised to be made by paragraph (b) of subsection (1) shall not exceed, in the aggregate, one-half of the gross amount of the total remuneration payable to an employee in respect of the period in which the deductions are made.


(3)
Paragraph (b) of subsection (1) shall not be taken to authorise the deduction of any poundage, discount, interest or other charge on account of any advance as is mentioned in that paragraph.

Time and place of payment of wages or salary

19.
(1) Remuneration shall be paid at regular intervals of not more than one month, and, in the case of wages or salary payable in cash, shall be paid during normal working hours at or near the employee’s usual place of work.


(2)
Any remuneration to which an employee is entitled by orders made under section 23 or decision of the Labour Tribunal shall become due when the condition described in the order arises or when the decision is given and shall be payable as wages or salary with respect to the manner, time and place of payment, provided that vacation may be paid when actually taken.


(3)
 If an employer fails to pay remuneration to which an employee is entitled on or before the next payday after termination; then, unless the Labour Tribunal orders to the contrary, the employee shall be entitled to statutory minimum remuneration up to and including the date such remuneration is actually paid and that date, if later than the effective date of termination, shall become the effective date.

Stipulations as to spending of wages or salary prohibited

20.
Subject to the provisions of this Ordinance, any provision contained in any contract of employment respecting the place where or the manner in which, or the person with whom, the whole or any part of wages or salary due or payable to an employee under the contract shall be expended, shall be illegal, null and void.

Recovery of wages or salary free of set-off and with interest

21.
In any proceedings instituted by an employee against his employer for the recovery of any remuneration due and payable to him –

(a) the employer shall not be allowed to make any set-off, whether in respect of goods supplied by him to the employee or otherwise;

(b) the Labour Tribunal may order the employer to pay the amount due and payable to the employee together with interest at the rate of twenty-four per centum per annum calculated from the date on which that amount became due and payable.

Penalties against employers

22.
(1)
An employer who—

(a) pays any remuneration otherwise than in accordance with subsection (1) of section 16 or section 19; or

(b) makes any deduction from any remuneration which is not authorised to be made under section 18;

shall be guilty of an offence and liable on summary conviction to a fine of $5,000; and in the case of a second or subsequent offence, to a fine of $10,000.

(2) Nothing in this section shall be in derogation of or prejudice any right of an employee to recover such sums, to which he is entitled under this or any Ordinance, by civil proceedings.

Minimum wages and salary, overtime, holiday remuneration,
 severance pay, etc

Power  of Governor to make orders fixing remuneration, etc

23.
(1)
The Governor, acting on the advice of Executive Council, may make an order, subject to and in accordance with the provisions of this section —

(a)
fixing the minimum remuneration of any employees;

(b)
requiring holidays to be allowed to any employees;

(c)
entitling any employee who is absent from work because of ill health—

(i)
to be paid remuneration, at the rate prescribed by the order and during such period as may be prescribed by the order; and

(ii)
to return to work at the end of such period as may be prescribed by the order;

(d)
requiring an employer to pay to any employee of his who has been employed by the employer for such period of continuous employment as may be prescribed by the order and who has been—

(i)
dismissed by the employer by reason of redundancy; or

(ii)
laid-off by the employer to the prescribed extent,


a sum, to be known as redundancy benefit, calculated in the manner prescribed by the order;

(e)
fixing the maximum number of hours which any employee may be required to work on any day and in any week; and

(f)
fixing the rates for overtime and additional pay; and

(g)
fixing any other terms and conditions of employment of any employee.


(2)
An order under this section may make different provisions for different classes or descriptions of employees.


(3)
An order under this section fixing holiday remuneration or redundancy benefit may contain provisions as to the times at which, and conditions subject to which, that remuneration or benefit shall accrue and shall become payable.


(4)
An order under this section fixing vacation remuneration may contain provisions for securing that any such remuneration which has accrued due to an employee during his employment by any employer shall, in the event of his ceasing to be employed by that employer before he becomes entitled to be allowed a holiday by him, nevertheless become payable by the employer to the employee.


(5)
Before making an order under this section, the Governor shall make such investigations as he thinks fit and shall publish in the Gazette a notice stating—

(a)
that he intends to make the order; and

(b)
the place where copies of his proposals with respect to the proposed order may be obtained and the period (which shall not be less than twenty-eight days from the date of publication of the notice) within which written representations with respect to the proposals may be sent to the Governor.


(6)
After considering any written representations made with respect to any such proposals within the said period and making such further inquiries as he considers necessary, or if no such representations are made within that period, after the expiration of that period, the Governor may make an order—

(a)
giving effect to the proposals;

(b)
giving effect to them with such modifications as he thinks fit having regard to any such representations;

but if it appears to him that, having regard to the nature of any proposed modifications, an opportunity should be given to persons concerned to consider the modifications, he shall again publish the proposals and give notice under subsection (5), and that subsection and this subsection shall apply accordingly.


(7)
An order made under this section shall have effect as regards any terms as to remuneration as from a date specified in the order, which may be a date earlier than the date of the order but not earlier than the date on which the Governor agreed on those terms prior to publishing the original proposals to which effect is given, with or without modifications, by the order; but where any such order fixing employees’ remuneration applies to any employee who is paid wages or a salary at intervals not exceeding seven days and the date so specified does not correspond with the beginning of the period for which the wages or salary are paid (hereafter in this section referred to as a period of remuneration), the order shall, as respects that employee, have effect from the beginning of the period of remuneration following the date specified in the order.


(8)
Any increase in remuneration payable by virtue of an order under this section in respect of any time before the date of the order shall be paid by the employer within a period specified in the order, being —

(a)
in the case of an employee who is in the employment of the employer on the date of the order, a period beginning with that date; or

(b)
in the case of an employee who is no longer in the employment of the employer on that date, a period beginning with the date on which the employer receives from the employee or a person acting on his behalf a request in writing for the remuneration,

but if, in the case of an employee falling within paragraph (a) who is paid wages or a salary at intervals not exceeding seven days, pay day (the day on which his wages or salary are normally paid to him) for any period of remuneration falls wholly or partly within seven days from the end of that specified period, any such remuneration shall be paid not later than pay day.


(9)
An order under this section shall not prejudice any rights conferred on an employee by or under this or any other Ordinance.

Effect and enforcement of orders under section 23

24.
(1) If a contract between an employee to whom an order under section 23 applies and his employer provides for the payment of less remuneration than the statutory minimum remuneration, it shall have effect as if the statutory minimum remuneration were substituted for the remuneration provided for in the contract, and if any such contract provides for the payment of any holiday remuneration, overtime, paid leave, or severance pay at times or subject to conditions other than those specified in the order, it shall have effect as if the times or conditions specified in the order were substituted for those provided for in the contract.


(2)
If any such contract fixes terms and conditions other than those relating to remuneration which are less favourable, to the employee, than the corresponding terms and conditions specified in an order under section 23 it shall have effect as if the corresponding terms and conditions were substituted for those fixed by the contract.


(3)
If an employer fails—

(a)
to pay an employee to whom an order under section 23 applies remuneration not less than the statutory minimum remuneration;

(b)
to pay such an employee arrears of remuneration before the expiration of the period specified in the order;

(c)
to pay such an employee vacation remuneration, or severance pay at the times and subject to the conditions specified in the order; or
(d)
to allow to any such employee vacation and the holidays fixed by the order,

he shall be guilty of an offence and liable on summary conviction to a fine of $25,000.


(4)
Where proceedings are brought under subsection (3) in respect of an offence consisting of a failure to pay remuneration not less than the statutory minimum remuneration, or to pay arrears of remuneration, and the employer or any other person charged as a person to whose act or default the offence was due is found guilty of the offence, then, subject to subsection (5) ––

(a)
evidence may be given of any previous failure on the part of the employer or such other person to pay any such remuneration or arrears during the two years ending with the date of the offence to any employee employed by him; and

(b)
on proof of the previous failure, the court may order the employer to pay, together with interest at the rate of two per cent per month calculated from the date on which that amount became due and payable, such sum as is found by the court to represent the difference between the amount of any such remuneration or arrears which ought to have been paid during that period to both or any such employees, if the provisions of this Part had been complied with.


(5)
Evidence of any failure to pay any such remuneration or arrears may be given under subsection (4) only if notice of intention to adduce such evidence has been served with the summons or warrant.


(6)
The powers given by this section for the recovery of sums due from an employer to an employee shall not be in derogation of any right to recover such sums by civil proceedings.


(7)
Where an offence under this Part committed by a body corporate is proved to have been committed with the consent or connivance of, or to be attributable to any neglect on the part of, any director, manager, secretary or other similar officer of the body corporate, or any person who was purporting to act in any capacity, he as well as the body corporate shall be guilty of that offence and shall be liable to be proceeded against and punished accordingly.


(8)
Where the affairs of a body corporate are managed by its members, subsection (7) shall apply in relation to the acts and defaults of a member in connection with his functions of management as if he were a director of the body corporate.

Permits to infirm and incapacitated persons
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(1) If, as respects any employee employed or desiring to be employed in such circumstances that an order under section 23 applies or will apply to him, the Commissioner is satisfied, on application being made to him for a permit under this section either by the employee or the employer or a prospective employer, that the employee is affected by infirmity or physical incapacity which renders him incapable of earning the statutory minimum remuneration or makes it inappropriate for other terms and conditions fixed by the order to apply to him, the Commissioner may, if he thinks fit, grant, subject to any conditions he may determine, a permit authorising the employee to take an employment at less than the statutory minimum remuneration or dispensing with a term or condition of the order specified in the permit; and while the permit is in force the remuneration authorised by the permit shall, if the conditions specified in the permit are complied with, be deemed to be the statutory minimum remuneration or, as the case may be, the terms and conditions fixed by the order shall be deemed to be observed.


(2)
 Where an employer employs any employee in reliance on any document purporting to be a permit granted under subsection (1) above authorising the employment of that employee at less than statutory minimum remuneration, or dispensing with a term or condition of the order specified in the permit, then, if the employer has notified the Commissioner that relying on that document, he is employing or proposing to employ that employee at a specified remuneration or without compliance with any such term or condition, the document shall, notwithstanding that it is not or is no longer a valid permit relating to that employee, be deemed, subject to the terms of the permit and as respects only any period after the notification, to be such a permit until notice to the contrary is received by the employer from the Commissioner.

Computation of remuneration

26.
(1)
Subject to the provisions of this Part, any reference in this Part to remuneration shall be construed as a reference to the amount obtained or to be obtained by the employee from his employer after allowing for the employee’s necessary expenditure, if any, in connection with his employment, and clear of all deductions in respect of any matter whatsoever except any deduction authorised to be made under section 18.


(2)
Notwithstanding subsection (1), orders under section 23 may contain provisions authorising specified benefits or advantages, being benefits or advantages provided, in pursuance of the terms and conditions of the employment of employees, by the employer or by some other person under arrangements with the employer and not being benefits or advantages the provision of which is illegal by virtue of this or any other Ordinance, to be reckoned as payment of wages or salary by the employer in lieu of payment in cash, and defining the value at which any such benefits or advantages are to be reckoned.


(3)
If any payment is made by an employee in respect of any benefit or advantage provided as mentioned in subsection (2), then —
(a)
if the benefit or advantage is authorised by virtue of that subsection to be reckoned as mentioned in that subsection, the amount of the payment shall be deducted from the defined value for the purposes of the reckoning;

(b)
if the benefit or advantage is authorised by virtue of that subsection to be reckoned as mentioned in that subsection, any excess of the amount of the payment over the defined value shall be treated for the purposes of subsection (1) as if it had been a deduction not being an excepted deduction referred to in subsection (1);

(c)
if the benefit or advantage is specified in an order under section 23 as one which has been taken into account in fixing the statutory minimum remuneration, the whole of the payment shall be treated for the purposes of subsection (1) as if it had been a deduction, not being an excepted deduction referred to in that subsection.


(4)
Nothing in this section shall be construed as authorising the making of any deduction, or the giving of remuneration in any manner, which is illegal by virtue of this or any other Ordinance.

Apportionment of remuneration

27.
Where for any period an employee receives remuneration for work for part of which he is entitled to statutory minimum remuneration at one or more time rates and for the remainder of which no statutory minimum remuneration is fixed, the amount of the remuneration which is to be attributed to the work for which he is entitled to statutory minimum remuneration shall, if not apparent from the terms of the contract between the employer and the employee, be deemed for the purposes of this Part to be the amount which bears to the total amount of the remuneration the same proportion as the time spent on the part of the work for which he is entitled to statutory minimum remuneration bears to the time spent on the whole of the work.

Employers not to receive premiums

28.
(1)
Where an employee to whom an order under section 23 applies is an apprentice or learner, it shall not be lawful for his employer to receive directly or indirectly from him, or on his behalf or on his account, any payment by way of premium.


(2)
If an employer acts in contravention of this section, he commits an offence and shall be liable on summary conviction, in respect of each offence, to a fine of $10,000; and the court may, in addition to imposing a fine, order him to repay to the employee or other person by whom the payment was made the sum improperly received by way of premium.

Records and notices

29.
(1)
Every employer shall keep such records as are necessary to show whether or not the provisions of this Ordinance or any Ordinance relating to employment are being complied with as respect his employees and the records shall be retained by the employer for three years.


(2)
An employer or his agent if applicable shall make the records and documents referred to in subsection (1) available to the Commissioner or an inspector acting for the purposes of the Ordinances referred to in subsection (1).


(3)
If an employer fails to comply with subsection (1) he commits an offence and shall be liable on summary conviction to a fine of $5,000, and in the case of a second or subsequent offence, a fine of $10,000.


(4)
If an employer fails to comply with subsection (2) he commits and shall be liable on summary conviction to a fine of $25,000 or to imprisonment for a term of six months, or to both such fine and imprisonment.

Evidence and enforcement

Criminal liability of agent and superior employer, and special defence open to employer

30.
(1)
Where the immediate employer of any employee is himself in the employment of some other person, that other person shall for the purposes of this Part be deemed to be the employer of that employee jointly with the immediate employer.


(2)
Where an employer is charged with an offence under this Part, he shall be entitled, on giving to the prosecution not less than 5 days’ notice in writing of his intention, to have any other person to whose act or default he alleges that the offence in question was due, brought before the court at the time appointed for the hearing of the charge; and if, after the commission of the offence has been proved, the employer proves that the offence was due to the act or the default of that other person, that other person may be convicted of the offence, and, if the employer further proves that he has used all due diligence to secure that the provisions of this Part and any relevant regulations or orders made under this Ordinance are complied with, he shall be acquitted of the offence.


(3)
Where a defendant seeks to avail himself of the provisions of subsection (2) ––

(a)
the prosecution, as well as the person whom the defendant charges with the offence, shall have the right to cross-examine him, if he gives evidence, and any witnesses called by him in support of his pleas, and to call rebutting evidence;

(b)
the court may make such order as it thinks fit for the payment of costs by any party to the proceedings to any other party thereto.


(4)
Where it appears to an inspector that an offence has been committed in respect of which proceedings might be taken under this Ordinance against an employer, and the inspector is reasonably satisfied that the offence of which complaint is made was due to an act or default of some other person and that the employer could establish a defence under subsection (2) above, proceedings may, with the consent of the Attorney General, be taken against that other person without first causing proceedings to be taken against the employer; and in that event the defendant may be charged with and, on proof that the offence was due to his act or default, be convicted of, the offence with which the employer might have been charged.

Appointment of Commissioner and inspectors

31.
(1)
The Governor acting in accordance with the recommendations of the Public Service Commission may appoint a Commissioner of Labour and the duties and powers of the Commissioner under this Ordinance are those set out herein and such other duties or powers as the Governor may in writing specify.


(2)
The Governor may appoint public officers to act as assistants or deputies to the Commissioner, and any reference to the Commissioner in this Ordinance shall be construed as a reference to such assistant or deputy unless the context otherwise requires.


(3)
The Governor may appoint public officers to act as inspectors for the purposes of this Ordinance and shall furnish the Commissioner and any officer appointed under this section with a certificate of his appointment; and, when acting for the purposes of this Ordinance, the Commissioner or such officer may, be required by any person affected, to produce the certificate to him.


(4)
The Commissioner or an inspector acting for the purposes of this Ordinance shall have power for the performance of his duties—

(a)
to require the production of records of wages or salaries kept by an employer, and records of payments made to homeworkers by persons giving out work, and any other such records or documents as are required by law to be kept by employers, and to inspect and examine those records or documents and copy any material part thereof;

(b)
to require any person giving out work and any worker including any homeworker to give any information which it is in his power to give with respect to the names and addresses of the persons to whom the work is given out or from whom work is received, as the case may be, and with respect to the payments to be made for work;

(c)
at all reasonable times to enter any premises at which any employer to whom an order under section 23 applies, carries on his business, (including any place used, in connection with that business, for giving out work, to homeworkers and any premises which the inspector has reasonable cause to believe to be used by, or by arrangement with, the employer to provide living accommodation for workers);

(d)
to require, inspect and copy any material part of any list of workers including homeworkers kept by an employer or person giving out work to homeworkers; and

(e)
subject to subsection (5), to examine, either alone or in the presence of any other person, as he thinks fit, with respect to any matters under this Ordinance, any person whom he has reasonable cause to believe to be or to have been an employee to whom an order under section 23 applies or applied, the employer of any such person or a servant or agent of the employer employed in the employer’s business, and to require every such person to be so examined and to sign a declaration of the truth of the matters in respect of which he is so examined.


(5)
No person shall be required under paragraph (e) of subsection (4) to give any information tending to incriminate himself or, in the case of a person who is married, his or her wife or husband.


(6)
The Commissioner or an inspector acting for the purposes of this Part if it appears to him that a sum is due from an employer to an employee on account of the payment to him of remuneration less than the statutory minimum remuneration, may instruct the employer to comply with the relevant Order, and if necessary refer the matter to the Labour Tribunal.


(7)
The power given by subsection (6) for the recovery of sums due from an employer to an employee shall not be in derogation of any right of the employee to recover such sums by civil proceedings.


(8)
Subject to subsection (9), any person who obstructs the Commissioner or an inspector acting for the purposes of this Ordinance in the exercise of any power conferred by them, or fails to comply with any requirement of the Commissioner or inspector made in the exercise of any such power, commits an offence and shall be liable on summary conviction to a fine of $25,000 or to imprisonment for a term of six months, or to both such fine and imprisonment.


(9)
It shall be a defence for a person charged under subsection (8) with failing to comply with a requirement to prove that it was not reasonably practicable to comply therewith.

Penalties for false entries in records, producing false records or giving false information

32.
If any person knowingly makes, causes to be made or knowingly allows to be made, any entry in a record required by this Ordinance to be kept by employers, which he knows to be false in a material particular, or for purposes connected with this Ordinance, knowingly produces or furnishes or causes or knowingly allows to be produced or furnished, any record, list or information which he knows to be false in an material particular, he shall be liable on summary conviction to a fine of $25,000 or to imprisonment for a term of six months, or to both such fine and imprisonment.

Power to obtain information

33.
(1)
The Commissioner or an inspector may, for the purposes of, or in connection with the enforcement of this Ordinance by notice in writing require an employer to whom the order applies to furnish such information as may be specified or described in the notice.


(2)
A notice under this section may specify the way in which, and the time within which, it is to be complied with, and may be varied or revoked by a subsequent notice so given.


(3)
If a person refuses or wilfully neglects to furnish any information he has been required to furnish by a notice under subsection (1), he commits an offence and shall be liable on summary conviction to a fine of $10,000.


(4)
If a person, in purporting to comply with a requirement of a notice under subsection (1) knowingly or recklessly make any false statement he commits an offence and shall be liable on summary conviction to a fine of $10,000.


(5)
If a person wilfully removes or destroys any record or source of information with intent to avoid or obstruct the exercise of the powers conferred by this Part, he commits an offence and shall be liable on summary conviction to a fine of $25,000 or to imprisonment for a term of six months or to both; and in the case of a second or subsequent offence, to a fine of $50,000 or to imprisonment for a term of two years or to both such fine and imprisonment.


(6)
Section 30 shall not apply in relation to an offence under this section.

PART IV

Protection against Unlawful Discrimination

Objectives

34.
The objectives of this Part are:

(a)
to give effect to the provisions of the Turks and Caicos Islands Constitution; the ILO Convention concerning Discrimination In Employment and Occupation, No. 111 (1958) and the ILO Convention concerning Equal Remuneration, No. 100 (1951); and to certain provisions in the UN Convention on the Elimination of All Forms of Discrimination Against Women;

(b)
to eliminate, as far as possible, discrimination in employment and occupation against persons on the grounds of race, sex, religion, colour, ethnic-origin, national extraction, social origin, political opinion, disability, family responsibilities, are pregnancy or marital status;

(c)
to promote recognition and acceptance of the principle of equal opportunity and treatment on the above grounds in employment, occupation and other related activities including education, vocational training, employment services, provision of goods and services, partnerships and professional trade organisation.

Definition of discrimination

35.
(1) For the purposes of this Ordinance, a person discriminates against another person if the first-mentioned person makes, on any of the grounds mentioned in subsection (2), any distinction, exclusion or preference the intent or effect of which is to nullify or impair equality of opportunity or treatment in occupation or employment.

(2)

The grounds referred to in subsection (1) are -

(a)
race, sex, religion, colour, ethnic origin, indigenous population, national extraction, social origin, political opinion, disability, family responsibilities, pregnancy, marital status or age except for purposes of retirement and restrictions on work and employment of minors; and

(b)
any characteristic which appertains generally or is generally imputed to persons of a particular race, sex, religion, colour, ethnic origin, indigenous population, national extraction, social origin, political opinion, disability, family responsibility, pregnant state, marital status, or age except for purposes of retirement and restrictions on work and employment of minors.


(3)
Any act or omission or any practice or policy that directly or indirectly results in discrimination against a person on the grounds referred to in subsection (2), is an act of discrimination regardless of whether the person responsible for the act or omission or the practice or policy intended to discriminate.

Matters Relating to Employment

36.
(1) In this section, “employment” and “occupation” include access to vocational training, access to employment, promotion and to particular occupations, and terms and conditions of employment. 


(2)
It is unlawful for any person who is an employer or any person acting or purporting to act on behalf of a person who is an employer, in relation to recruitment, selection or employment of any other person for purposes of training, apprenticeship or employment, to discriminate against that other person on the grounds listed in section 35(2)-

(a)
in the advertisement of the job;

(b)
in the arrangements made for the purpose of determining who should be offered that employment;

(c)
in determining who should be offered employment;

(d)
in the terms or conditions on which employment is offered;

(e)
the creation, classification or abolition of jobs;


(3)
It is unlawful for an employer to discriminate against an employee on the grounds listed in section 35(2) -

(a)
in terms or conditions, of employment afforded to that employee by the employer;

(b)
in conditions of work or occupational safety and health measures;

(c)
in the provision of facilities related to or connected with employment;

(d)
by denying access, or limiting access to opportunities for advancement, promotion, transfer or training, or to any other benefits, facilities or services associated with employment;

(e)
by retrenching or dismissing the employee;

(f)
by subjecting the employee to any other disadvantage.

Occupational qualification exists.

37
(1) Nothing in section 36 shall apply to any distinction, exclusion, or preference based on the grounds listed in section 35(2) where a genuine occupational qualification exists.


(2)
For the purposes of this Ordinance a genuine occupational qualification for a job exists where –

(a)
the essential nature of the job calls for a particular race, sex, religion, national extraction, indigenous population, ethnic origin, social origin, disability pregnancy, family responsibilities, marital status or age for reasons of physiology (excluding physical strength or stamina) or, in dramatic performances or other entertainment for reasons of authenticity, so that the essential nature of the job would be materially different if carried out by a person of the opposite sex or different race, ethnic origin or religion, etc.; or

(b)
in a religious institution, the essential nature of the job calls for a particular religious affiliation or belief and the essential nature of said job would be materially different or unable to be carried out if performed by a person of a different religious affiliation or belief; or

(c) the job needs to be held by a man or a woman to preserve decency or privacy because –

 (i)

it is likely to involve physical contact with persons of the same sex as the employees in circumstances where those persons might reasonably object to its being carried out by persons of the opposite sex; and 

(ii)

the holder of the job is likely to do work in circumstances where persons of the same sex might reasonably object to the presence of a person of the opposite sex because they are in a state of undress or are using sanitary facilities; or 

(d) the nature or location of the establishment makes it impracticable for the holder of the job to live elsewhere than in premises provided by the employer and –

(i)

the only such premises which are available for persons holding that kind of job are occupied or normally occupied, by persons of the same sex and are not equipped with separate sleeping accommodation and sanitary facilities for persons of the opposite sex; and

(ii)

it is not reasonable to expect the employer either to equip those premises with such accommodation and facilities or to provide other premises for persons of the opposite sex or to work out a practicable solution of usage of such facilities for members of both sexes; or

(e)
the job requires a married couple; or

(f)
the nature of the establishment, or the part of it where the work is carried out, requires the job to be held by a person of a particular sex because -

(i)

it is, or is part of, a hospital, prison, or other establishment for persons requiring special care, supervision or attention; and

(ii)

those persons are all of the same sex (disregarding any person of the opposite sex whose presence is exceptional); and

(iii)
it is reasonable, having regard to the essential character of the establishment, or that part of the establishment, that the job should not be held by a person of the opposite sex; or

(g)
the holder of the job provides individuals with personal services promoting their health, welfare or education, and those services can most effectively be provided by a person of a particular sex; or

(h)
on the grounds of disability when it is shown that:

(i)

the disability in question was a relevant consideration in relation to the particular requirements of the employment concerned and the performance of the job would not be able to be carried out as a result of the disability; or

(ii)

special facilities or modifications, whether physical, administrative, or otherwise, are required to be made at the work place to accommodate the disabled person which the employer cannot reasonably be expected to perform.

Special measures

38.
(1) Special measures taken by employers of a temporary nature to promote equality of opportunity in employment based on the grounds set out in section 35(2) shall not be deemed to be unlawful discrimination within the meaning of section 36 of this Ordinance.


(2)
Any distinction exclusion or preference for a Belonger in accordance with subsection (4) of section 105 or in accordance with the Immigration Ordinance as regards maintenance of or access to employment, shall not be deemed to be discrimination and contrary to this Part or unfair under any other section.

Sexual harassment

39.
Any act of sexual harassment against an employee committed by an employer, managerial employee or co-worker shall constitute unlawful discrimination based on sex within the meaning of section 36 of this Ordinance –


“sexual harassment” means unwanted conduct of a sexual nature in the workplace or in connection with the performance of work which is threatened or imposed as a condition of employment on the employee or which creates a hostile working environment for the employee.

Promotion of Equal Remuneration

40.
Employers and those acting on behalf of employers shall be obligated to pay equal remuneration to men and women performing work of equal value for the employer.

(a)
“equal remuneration” means rates of remuneration that have been established without differentiation based on the grounds of sex (gender).

(b)
“work of equal value” means work equal in value in terms of the demands it makes in relation to such matters as skill levels, duties, physical and mental effort, responsibility and conditions of work.

(c)
The burden of proof to establish that equal remuneration has been paid shall rest on the employer.

Discrimination by firms

41.
(1) Where employment in a particular profession is largely provided through partnership firms, it is unlawful for such firms of professionals consisting of three or more partners or three or more persons proposing to form themselves into such a partnership firms, to discriminate against any person on the grounds set out in section 35(2) –

(a)
in the arrangements they make for the purpose of determining who should be offered a position as partner in the firm; or

(b)
by expelling persons from the firm or subjecting persons in the firm to detrimental treatment.


(2)
Subsections (1) (a) and (1) (b) above do not apply if the treatment afforded to the partner or potential partner is based on a genuine occupational qualification.

Discrimination by organisations

42
It is unlawful for an organisation of employers, trade unions and other organisations of employees or any other, organisation whose members carry on a particular profession or trade for the purpose of which the organisation exists, to discriminate against any person on the grounds set out in section 35(2) –

(a)
by refusing or failing to accept that person’s application for membership; or

(b)
in the terms on which it is prepared to admit that person to membership; or

(c) in the case of a person who is a member of the organisation –

 (i)

by denying, limiting or deliberately omitting to afford access to any benefits, facilities or services provided by the organisation;

(ii)

by depriving that person of membership or varying the terms of membership;

(iii)
by limiting or depriving that person of access or acquisition to leadership positions within the organisation; or

(iv)
by subjecting that person to any other detriment.

Unlawful conduct

43.
(1) It is unlawful for an authority or body that is to confer, renew, extend, revoke or withdraw an authorisation or qualification that is needed for or facilitates the practice of a profession, the carrying on of a trade or the engaging in of an occupation, to discriminate against a person on the grounds set out under section 35(2) -

(a)
by refusing or failing to confer, renew or extend the authorisation or qualification;

(b)
in the terms or conditions on which it is prepared to confer the authorisation or qualification or to renew or extend it; or

(c)
by revoking or withdrawing the authorisation or qualification or varying the terms or conditions upon which it is held.


(2)
 In this section, “authorisation or qualification” includes recognition, registration, enrolment approval and certification.

Association  of  employers

44.
(1) It is unlawful for any association which comprises employers and has as its principal objective, or one of its principal objectives, affording their employees access to training facilities, and for any other person recognized as providing facilities for training for employment occupation to discriminate on the grounds set out in section 35 (2) against a person who is seeking or undergoing technical or vocational training which would help to fit that person for any kind of employment or occupation -

(a)
in the arrangements made for the purpose of determining who should be offered training;

(b)
in the terms and conditions on which that person is afforded access to training courses or other facilities and services including vocational counselling and guidance;

(c)
by refusing or deliberately omitting to afford such access to that person; or

(d)
by terminating that person’s training.


 (2)
It shall not be unlawful under subsection (1) to give preference to Belongers above non -Belongers

Discrimination by employment  agencies

45
(1) It is unlawful for an employment agency to discriminate against a person on the grounds set out in section 35(2)

(a)
by refusing to provide that person with any of its services; or

(b)
in the terms on which it offers to provide that person with any of its services; or

(c)
in the manner in which it provides that person with any of its services or

(d)
in any other manner in which it facilitates the hire or employment of that person.


(2)
This section does not apply if the discrimination concerns employment which the employer could lawfully refuse to offer that person.


(3)
An employment agency shall not be liable under this section if it proves –

(a)
that it acted in reliance on a statement made to it by an employer to the effect that, by reason of the operation of subsection (2), its action would not be unlawful; and

(b)
that it was reasonable for it to rely on the statement.


(4)
Any person who knowingly or recklessly makes a statement referred to in subsection (3)(a) which is false or misleading in a material respect commits an offence and is liable on summary conviction to a fine of $5,000 or to imprisonment for two months.

Discrimination in other Areas

46.
It is unlawful for a person who, whether for payment or not, provides goods and services, or makes facilities available, to discriminate against a person on the grounds set out in section 35(2) –

(a)
by refusing to provide that person with those goods or services or to make those facilities available; or

(b)
in the manner in which or in the terms and conditions on which those goods or services are provided or made available to that person.

Requirement

47.
Where a requirement or condition which is not apparently in contravention of any provision in this Ordinance, has the effect of giving preference to a person on the grounds set out in section 35(2) in a situation where such preference would be unlawful under this Ordinance, the imposition of that condition or requirement shall be unlawful unless the person imposing it establishes good reason for its imposition and shows that its imposition is not a subterfuge to avoid complying with this Ordinance.

Publishing and advertising

48.
(1) It shall be unlawful for any person to publish or display or to cause or allow to be published or displayed any advertisement or notice which indicates or could reasonably be understood as indicating, an intention to commit a breach of any provision under this Ordinance.


 (2)
The publisher of an advertisement made unlawful by subsection (1) shall not be subject to any liability under that subsection if the publisher proves –

(i)
that the advertisement was published in reliance on a statement made by the person who caused it to be published to the effect that the publication would not be unlawful; and

(ii)
that it was reasonable for the publisher to rely on that statement.


(3)
A person who knowingly or recklessly makes a statement referred to in subsection (2) which is false or misleading in a material respect commits an offence and is liable on summary conviction to a fine of $5,000 or to imprisonment for two months.

Discrimination

49.
Where by virtue of any provision of this Part, it would be unlawful, in particular circumstances, for a person to discriminate against another person on the grounds set out in section 35 (2), it is unlawful for that person to request or require that other person to provide information (whether by way of completing a form or otherwise) that would not, in the same or substantially similar circumstances be required or requested of the person of the opposite sex, or of a different race, religion, colour, political opinion, ethnic origin, indigenous population, social origin, pregnant state or marital status or with different family responsibilities.

General Exceptions

50.
(l)
Nothing in this Part affects

(a)
a provision of a deed, will or other document, whether made before or after the coming into operation of this Ordinance, that confers charitable benefits or enables charitable benefits to be conferred on persons on the basis of the grounds set out in subsection 35(2) of this Ordinance; or

(b)
an act that is done in order to give effect to such a provision.


(2)
In this section “charitable benefits” means benefits for purposes that are exclusively charitable according to any enactments in force in the Islands.

Religious bodies

51.
Nothing in this Ordinance affects -

(a)

the ordination of priests, ministers of religion or members of that body;
(b)

the training or education of persons seeking ordination or appointment as priests, ministers of religion or members of a religious order;

(c)

the selection or appointment of persons to perform duties or functions for the purposes of, or in connection with, or otherwise to participate in any religious observance or practice; or

(d)

any other act or practice of a body established for religious purposes, being an act or practice that conforms to the doctrines, tenets or beliefs of that religion or is necessary to avoid injury to the religious susceptibilities of adherents to that religion.

Offenses related to discrimination

52.
(1) It is unlawful to induce or attempt to induce, a person to do any act which contravenes this Part by-

(a)
providing or offering to provide the person with any benefit; or

(b)
subjecting or threatening to subject the person to any detriment.


(2)
An offer or threat is not prevented from falling within subsection (1) because it is not made directly to the person in question, if it is made in such a way that the person is likely to hear it or hear of it.


(3)
A person who contravenes subsection (1) commits an offence and is liable on summary conviction to a fine not exceeding $ 5,000 or to imprisonment for two months. 
Victimization

53.
(1) A person who commits an act of victimization against another person shall be guilty of an offence and shall be liable on summary conviction to a fine of $5000.


(2)
For the purposes of subsection (1) a person shall be taken to commit an act of victimization against another person if the first-mentioned person subjects or threatens to subject the other person to any detriment –

(a) on the ground that the other person—

(i)

has made, or proposes to make, a complaint under this Ordinance;

(ii)

has brought, or proposes to bring proceedings under this Ordinance against any person;

(iii)
has furnished or proposes to furnish, any information, or has produced, or proposes to produce, any documents to a person exercising or performing any power or function under this Ordinance;

(iv)
has attended or proposes to attend an inquiry under this Ordinance or to provide evidence or testimony as a witness; or

(v)

has made a good faith allegation that a person has committed an act of discrimination in contravention of this Ordinance.

(b)
on the ground that the first-mentioned person believes that the other person has done, or proposes to do an act or thing referred to in paragraph (a)(i)to (v).

Burden of Proof

54.
Except where otherwise provided in this Ordinance, the person alleging a violation of this Part shall bear the burden of presenting a prima facie case of discrimination or of an offence related to discrimination under this Ordinance.  Upon a prima facie showing of discrimination, the burden of persuasion shall shift to the respondent to disprove the allegations.

Proof of exceptions

55
Where by any provision of this Ordinance, conduct is excepted from conduct that is unlawful under this Ordinance or that is a contravention of this Ordinance, the onus of proving the exception lies upon the party claiming the exception.

Penalties 

56.
Any person who contravenes the provisions of this Part, unless otherwise set out under this Part, shall be guilty of an offence and shall be liable on summary conviction to a fine of $5,000 or to imprisonment for two months.

Remedies

57
Without prejudice to any other remedy that may be available in any competent court, any person who is aggrieved by any act or omission of an employer in contravention of the provisions of this Part, shall be entitled to claim or apply for either or both of the following remedies –

(a)
damages from the employer, or any other person or body covered under the provisions of this Ordinance, for any loss caused directly or indirectly as a result of the contravention;

(b)
an order directing the employer or other relevant person or body covered under this Ordinance to redress the contravention including an order to employ, re-employ or reinstate any person, notwithstanding that the vacancy in question has already been filled and notwithstanding that the employer may be liable to any claim arising from the need to dismiss or terminate the services of any other employee who has been engaged.

(c)
an order making any decision found to have been based on unlawful discrimination voidable.

(d)
any other order the tribunal may deem fair and just to remedy the cause and effect of the discrimination.

Part V
Termination of Employment

Rights of employer and employee to a minimum period of notice

58.
(1) The employment of an employee for an unspecified period of time shall not be terminated by an employer unless there is a valid reason for such termination connected with the capacity or conduct of the employee or based on the operational requirements of the enterprise pursuant to sections 60, 61 and 62 of this Part and unless the notice requirements in section 63 are complied with.


(2)
The provisions of subsection (1) above shall apply to the employment of an employee for a specified period of time during the contract period prior to the date of the specified expiry of the contract.


(3)
The employment relationship may be terminated by an employee for any reason in accordance with the notice requirements set out in section 63

Probationary period and invalid reasons

59.
(1) A new employee may be required to serve a probationary period of not more than 3 months which may be extended for shorter periods of time agreed to between the employer and the employee not to exceed 6 months total. The employer or employee may terminate the employment of an employee at any time during the probationary period for any reason and without notice.


(2)
The following reasons do not constitute valid reasons for dismissal or for imposition of disciplinary action:

(a)
an employee’s race, sex, religion, colour, ethnic origin, national extraction, indigenous population, social origin, political opinion, disability, family responsibilities, or marital status;

(b)
an employee’s age, subject to any enactment in force in the  Islands or any provisions of any collective bargaining agreement with respect to retirement;

(c)
a female employee’s pregnancy or a reason connected with her pregnancy;

(d)
 an employee’s exercise of any of the rights specified in this Ordinance or any Ordinance relating to employment;

(e)
an employees temporary absence from work because of sickness or injury unless it occurs frequently and exceeds allocated leave entitlement;

(f)
an employee’s being diagnosed with the HIV virus unless the employee is engaged in health care work;

(g)
an employees absence from work due to civic obligations in accordance with any enactment in force in the Islands;

(h)
an employee’s exercise or proposed exercise of the right to remove himself or herself from a work situation which he or she reasonably believes presents an imminent or serious danger to life or health;

(i)
an employee’s participation, or proposed participation in industrial action which takes place including strikes in conformity with the provisions of this Ordinance or any Ordinance mentioned in paragraph (d);

(j)
the filing of a complaint or the participation in proceedings against an employer involving alleged violations of this Ordinance or any Ordinance mentioned in paragraph (d).


(3)
A dismissal is unfair if it is based on any of the grounds contained in subsection (2) above or constitutes constructive dismissal under section 61.

Summary dismissal

60.
(1) An employer is entitled to dismiss summarily without notice or payment of any redundancy or severance payment or terminal benefits to an employee who is guilty of serious misconduct, based on the operational requirements of the enterprise, of such a nature that it would be unreasonable to require the employer to continue the employment relationship.


(2)
The serious misconduct referred to in subsection (1) is restricted to that conduct which is directly related to the employment relationship and has a detrimental effect on the business.

Employee’s termination

61
(1) An employee is entitled to terminate the contract of employment without notice or with less notice than that to which the employer is entitled by any statutory provision or contractual term, where the employer’s conduct has made it unreasonable to expect the worker to continue the employment relationship.


(2)
Physical or verbal abuse, wilful neglect or refusal to allow the employee to develop capacities for more complex tasks in the establishment shall constitute such conduct on the part of the employer referred to in subsection (1).


(3)
Where the contract of employment is terminated by the employee pursuant to subsection (1), the employee shall be deemed to have been unfairly dismissed by the employer for the purposes of this Ordinance.

Warnings

62.
(1) Where an employee is guilty of an offence in breach of his condition of employment or any misconduct such that the employer cannot reasonably be expected to continue to employ him if it is repeated, the employer may give the employee a written warning.


(2)
If an employee after being warned pursuant to subsection (1) is guilty of the same or similar offence or misconduct in the following 6 months, the employer may terminate the employee’s employment.


(3)
An employer shall be deemed to have waived his right to terminate the employment of an employee for misconduct if he or she has failed to do so within a reasonable period of time after having knowledge of the misconduct.


(4)
Where an employee is not performing his or her duties in a satisfactory manner, the employer may give him or her a written warning.


(5)
If an employee after being warned pursuant to subsection (4) and in compliance with subsection (6) does not, during the following 3 month period demonstrate that he is able to perform and has not performed duties in a satisfactory manner, the employer may terminate the employee’s employment.


(6)
The employment of an employee should not be terminated for unsatisfactory performance unless the employer has given the worker a written warning pursuant to subsection (4) and appropriate instructions to correct the unsatisfactory performance and the employee continues to perform his duties unsatisfactorily for a period of 3 months.


(7)
It is declared that this section does not affect any right of either party to treat the contract as terminable without notice by reason of such conduct by the other party as would make it unreasonable to expect him to continue the employment relationship.

Rights of employee period of notice

63.
(1) Where a valid reason for termination exists in accordance with this Ordinance, a contract for an unspecified period of time, shall be terminated by the employer upon giving the following minimum periods of notice in writing -

(a)
one working day - where the employee has been employed by the employer for less than one month;

(b)
two weeks  where the employee has been employed by the employer for one month or more, but less than one year;

(c)
one month where the employee has been employed by the employer for one year or more, but less than five years;

(d)
two months where the employee has been employed by the employer for five years or more.


(2)
The periods of notice under subsection (1) shall not apply where the giving of longer periods of notice are common, given the nature and functions of the work performed by the employee.


(3)
The periods of notice under subsection (1) shall not apply where periods of notice are regulated by a collective agreement.


(4)
The periods of notice under subsection (1) shall not apply where an employer is entitled to summarily dismiss an employee under this Part.


(5)
A notice of termination under subsection (1) shall not be given by an employer during an employee’s period of absence on any leave (paid annual leave, sick leave, maternity leave), granted under any Ordinance in force in the Islands.


(6)
An employee employed for one year or more shall give an employer two weeks notice to terminate the employment contract, unless due to the nature and the functions of the work to be performed, a longer notice is commonly given.


(7)
Nothing in this section shall prevent –

(a) the parties to a contract from agreeing to a longer period of notice of termination than is provided for in this section;

(b)
an employer waiving the right to receive notice.

Payment in lieu of notice

64.
(1) In lieu of providing notice of termination, the employer may, at his discretion, pay the employee a sum equal to the wages and other remuneration and confer on the employee all other benefits that would have been due to the employee up to the expiry of any required period of notice.


(2)
Where an employee terminates a contract of employment without notice in circumstances in which notice is required, and the employer has not waived the right to notice, the employee shall be entitled only to be paid such wages and other remuneration and to receive such other benefits which accrued at the date of termination.


(3)
If an employer or an employee, fails to give the notice required by section 63, the provisions of the Schedule shall have effect as respects the liability of the employer, and the rights conferred by the Schedule shall be taken into account in assessing the employer’s liability for breach of contract.

Intimidation

65
(1)
An employer shall not intimidate or dismiss an employee, or adversely affect his employment (whether by the imposition of new terms and conditions of employment, or otherwise), or alter the position of an employee to his prejudice, by reason of the circumstances that the employee—

(a)
is an officer, delegate or member of a trade union;

(b)
is entitled to the benefit of an agreement or award under this Ordinance;

(c)
has appeared as a witness or has given any evidence in a proceeding under this Ordinance; or

(d)
has absented himself from work without leave after he has made an application for leave for the purpose of carrying out urgent and necessary duties as an officer or delegate of a trade union in connection with a trade dispute with the said employer and such leave has unreasonably been refused or withheld.


(2)
An employer shall not intimidate an employee, or threaten to dismiss him or to affect adversely his employment (whether by the imposition of new terms and conditions of employment, or otherwise) or to alter the position of the employee to his prejudice-

(a)
by reason of the circumstances that the employee is, or proposes to become, an officer, delegate or member of a trade union or of an association that has applied to be registered as a trade union or that the employee proposes to appear as a witness or to give evidence in a proceeding under this Ordinance; or

(b)
with intent to dissuade or prevent the employee from becoming such an officer, delegate or member or from so appearing or giving evidence.


(3)
An employer who contravenes any of the provisions of subsection (1) or (2) shall be guilty of an offence and liable, on summary conviction to a fine of $5,000 or to imprisonment for a term of one year or to both such fine and imprisonment; and the court making the order for conviction may also order that the employee be reimbursed any wages lost by him and direct, if the case, in the opinion of the court so requires, that the employee be reinstated in his former position or be employed in a similar position.


(4)
Notwithstanding any rule of law to the contrary, the question whether an offence has been committed under this section shall be decided by the court on a balance of probabilities.


(5)
In this section the expression “to intimidate” means to cause in the mind of a person a reasonable apprehension of injury to him or to any member of his family or to any of his dependants, or of violence or damage to any person or property, and the expression “injury” includes injury to a person in respect of his business, occupation, employment or other source of income, and includes any actionable wrong.

Written statement of reasons for dismissal

66.
(1)
Subject to subsection (2), an employee shall be entitled—

(a)
if he is given by his employer notice of termination of his contract of employment;

(b)
if his contract of employment is terminated by his employer without notice; or

(c)
if, where he is employed under a contract for a fixed term, that term expires without being renewed under the same contract;

to be provided by his employer, on request in writing, with a written statement giving particulars of the reasons for his dismissal; and the statement shall be provided within fourteen days of the receipt of the request.


(2)
An employee shall not be entitled to a written statement under subsection (1) unless on the effective date of termination he has been, or will have been continuously employed for a period of one month ending with that date and he is not serving a probationary period.


(3)
A written statement provided under this section shall be admissible in evidence in any proceedings.


(4)
A complaint may be presented to  the Labour Tribunal by an employee against his employer on the ground that the employer unreasonably refused to provide a written statement under subsection (1) or that the particulars of reasons given in purported compliance with that subsection are inadequate or untrue, and if the Labour Tribunal finds the complaint well-founded—

(a)
it may make a declaration as to what it finds the employer’s reasons were for dismissing the employee; and

(b)
it may, in addition to any other award regarding the dismissal, make an award that the employer pay to the employee a sum equal to the amount of two weeks’ basic wage.


(5)
The Labour Tribunal shall not entertain a complaint under this section relating to the reasons for a dismissal unless it is presented at such time that the Labour Tribunal would, in accordance with subsections (2) or (4) of section 83 entertain a complaint of unfair dismissal in respect of that dismissal presented at the same time.

Part VI
Unfair Dismissal

Right of employee not to be unfairly dismissed

67.
(1)
In every employment to which this section applies every employee shall have the right not to be unfairly dismissed by his employer.


(2)
This section applies to every employment where the employee was continuously employed for not less than one month, except in so far as its application is excluded by or under the provisions of subsection (1) of section 59 or section 106.

Meaning of “dismissal”

68.
(1)
In this Part, “dismissal” and “dismiss” shall be construed in accordance with the following provisions of this section.


(2)
Subject to subsection (3), an employee shall be treated as dismissed by the employer if, but only if—

(a)
the contract under which he is employed by the employer is terminated by the employer, whether it is so terminated by notice or without notice;

(b)
where under that contract he is employed for a fixed term, that term expires without being renewed under the same contract; or

(c)
the employee terminates that contract, with or without notice, in circumstances such that he is entitled to terminate it without notice by reason of the employer’s conduct.


(3)
Where an employer gives notice to an employee to terminate his contract of employment and, at a time within the period of that notice, the employee gives notice to the employer to terminate the contract of employment on a date earlier than the date on which the employer’s notice is due to expire, the employee shall for the purposes of this Part be taken to be dismissed by his employer, and the reasons for the dismissal shall be taken to be the reasons for which the employer’s notice is given.


(4)
Where the contract of employment is terminated by the employer and the notice required by section 63 to be given by an employer would, if duly given on the material date expire on a date later than the effective date of termination, then for the purposes of subsection (2) of section 66, section 79 and subsection (2) of section 91, the later date shall be treated as the effective date of termination in relation to the dismissal.


(5)
Where the contract of employment is terminated by the employee and—

(a)
the material date does not fall during a period of notice given by the employer to terminate that contract; and

(b)
had the contract been terminated not by the employee but by notice given on the material date by the employer, that notice would have been required by section 63 to expire on a date later than the effective date of termination,

then, for the purposes of subsection (2) of section 66, section 79 and subsection (2) of section 90, the later date shall be treated as the effective date of termination in relation to the dismissal.


(6)
In this Part “the effective date of termination” means—

(a)
in relation to an employee whose contract of employment is terminated by notice, whether given by his employer or by the employee, means the date on which that notice expires;

(b)
in relation to an employee whose contract of employment is terminated without notice, means the date on which the termination takes effect; and

(c)
in relation to an employee who is employed under a contract for a fixed term, where that term expires without being renewed under the same contract, means the date on which that term expires.


(7)
“Material date” means—

(a)
in subsection (4), the date when notice of termination was given by the employer or (where no notice was given) the date when the contract of employment was terminated by the employer; and

(b) in subsection (5), the date when notice of termination was given by the employee or (where no notice was given) the date when the contract of employment was terminated by the employee.

General provisions relating to fairness of dismissal

69.
(1)
In determining for the purposes of this Part whether the dismissal of an employee was fair or unfair, it shall be for the employer to show—

(a)
what was the reason (or, if there was more than one, the principal reason) for the dismissal; and

(b)
that it was a reason falling within subsection (2) or some other substantial reason of a kind such as to justify the dismissal of an employee holding the position which that employee held.


(2)
In paragraph (b) of subsection (1) the reference to a reason falling within this subsection is a reference to a reason which —

(a)
related to the capability or qualifications of the employee for performing work of the kind which he was employed by the employer to do;

(b)
related to conduct of the employee;

(c)
was that the employee was redundant; or

(d)
was that the employee could not continue to work in the position which he held without contravention (either on his part or on that of his employers) of a duty or restriction imposed by or under any Ordinance.


(3)
Where the employer has fulfilled the requirements of subsection (1), then, subject to sections 13 and 70 to 77 the determination of the question, whether the dismissal was fair or unfair, having regard to the reasons shown by the employer, shall depend on whether in the circumstances (including the size and administrative resources of the employer’s undertaking) the employer acted reasonably or unreasonably in treating it as a sufficient reason for dismissing the employee; and that question shall be determined in accordance with equity and the substantial merits of the case.


(4)
In this section, in relation to an employee—

(a)
“capability” means capability assessed by reference to skill, aptitude, health or any other physical or mental quality;

(b)
“qualifications” means any certificate, degree, diploma or other academic, technical or professional qualification relevant to the position which the employee held.

Dismissal relating to trade union membership

70.
(1)
For the purposes of this Part, the dismissal of an employee by an employer shall be regarded as having been unfair if the reason for it (or, if more than one, the principal reason) was that the employee—

(a)
was, or proposed to become a member of an independent trade union;

(b)
had taken, or proposed to take part at any appropriate time in the activities of an independent trade union; or

(c)
was not a member of any trade union, or of a particular trade union, or of one of a number of particular trade unions, or had refused to become or remain a member of a trade union.


(2)
In subsection (1), “appropriate time” in relation to an employee taking part in the activities of a trade union, means time which either—

(a)
is outside his working hours; or

(b)
is a time within his working hours at which in accordance with arrangements agreed with or consent given by his employer, it is permissible for him to take part in those activities,

and in this subsection “working hours”, in relation to an employee, means any time when, in accordance with his contract of employment, he is required to be at work.


(3)
In this Part references to a trade union includes references to a branch or section of a trade union.

Dismissal on grounds of redundancy

71.
(1)
 For the purposes of this Ordinance an employment that is terminated shall be taken to be terminated by reason of redundancy where the termination is or is part of a reduction in the work force that is a direct result of –

(a)
the employer has modernized, automated, or mechanized all or part of the business;

(b)
the employer has discontinued to carry on all or part of the business;

(c)
the employer has sold or otherwise disposed of part of the business;

(d)
the employer has reorganized the business to improve efficiency;

(e)
being impossible or impracticable for the employer to carry on the business at its usual rate or level or at all due to –

(i)

a shortage or materials;

(ii)

a mechanical breakdown;

(iii)
a force majeure; or

(iv)

an act of God; or

(f)
a reduced operation in the employer’s business has been made necessary by economic conditions, including a lack of or change in markets, contraction in the volume of work or sales, reduced demand or surplus inventory.


(2)
Prior to terminating the employment of any employee pursuant to this section, the employer shall –

(a)
inform the recognized trade union, or if none exists, the employees’ representative, with relevant information as early as possible on, inter alia,

(i)

the existence of the situation described under subsection (1);
(ii)

the reasons for the terminations contemplated;

(iii)
the number and categories of the persons likely to be affected; and

(iv)
the period over which such terminations are likely to be carried out.

(b)
consult as early as possible with the recognized trade union, or if none exists, the employees’ representative, on

(i)

the possible measures that could be taken to avert or minimize the adverse effects of such situations on employment; and

(ii)

the possible measures that could be taken to mitigate the adverse effects of any terminations on the employees concerned.

Singled out for  dismissal

72.
Where the reason or principal reason for the dismissal of an employee was that he was redundant, but it is shown that the circumstances constituting the redundancy applied equally to one or more other employees in the same undertaking who held positions similar to that held by him and who have not been dismissed by the employer, and either—

(a)
that the reason (or, if more than one, the principal reasons) for which he was selected for dismissal was one of those specified in subsection (1) of section 70; or

(b)
that he was selected for dismissal in contravention of a customary arrangement or agreed procedure relating to redundancy and there were no special reasons justifying a departure from that arrangement or procedure in his case,

then, for the purposes of this Part, the dismissal shall be regarded as unfair.

Preference to laid off employee

73.
(1)
Where an employer has terminated the employment of an employee or has laid off an employee pursuant to section 71, and subsequently intends, within a period of 6 months following the date of termination, to hire a person to perform duties that are the same or substantially the same as those that were formerly performed by the employee, the employer shall give first preference to the laid off employee and second preference to the employee who had been terminated.


(2)
Where an employer to whom subsection (1) applies, intends to hire a person, the employer shall make every reasonable effort to notify the employee who is entitled to the preference under subsection (1).

Insolvency and winding up

74.
 (1)
When the employer’s personal or legal position formed the basis of the contract of employment, the death of the employer shall cause the contract of employment to terminate one month from the date of the employer’s death, unless it is otherwise terminated in accordance with sections 58, 59, 60, or 61 of this Ordinance.


(2)
The winding up (or insolvency) of an employer’s business shall cause the contract of employment of any employee to terminate one month from the date of winding up or the appointment of a receiver, unless it is otherwise terminated pursuant to sections 58, 59, 60, or 61 of this Ordinance within that period.


(3)
Subsections (1) and (2) shall not apply where, notwithstanding the winding up (or insolvency) the business continues to operate or has been transformed.

Cap 137


(4)
On the winding-up or appointment of a receiver of an employers business the claim of an employee, or those legally entitled to claim on his or her behalf, to wages and other payments to which he or she is entitled under this Ordinance or any contract shall have priority over all other creditors, including the Government and the National Insurance Board for the following amounts -

(a)
wages, overtime pay, gratuities, commissions, and other forms of remuneration relating to work performed during the 26 weeks preceding the date of the opening of winding-up or appointment of the receiver;

(b)
annual leave pay due as a result of work performed during the two years preceding the date of the opening of winding-up or appointment of the receiver;

(c)
amounts due in respect of other types of paid absence accrued during the 12 months preceding the date of the opening of winding up or appointment of the receiver;
(d)
redundancy benefit, compensation for unfair dismissal and other payments due to employees upon termination of their employment.

Redundancy benefits

75.
(1) For the purposes of this section termination includes termination by reason of redundancy pursuant to section 71, and by reason of winding up, insolvency or death of the employer pursuant to section 74.


(2)
The payment of a redundancy benefit shall not affect the employee’s entitlement, if any, to payment in lieu of notice under section 64 or to a compensatory or special award under section 84 of this Ordinance.


(3)
An employee’s contract of employment shall not be considered terminated if he or she -

(a)
is employed by a partnership and his or her employment ceases on the dissolution of the partnership, and he or she either enters into employment with one or more of the partners immediately after such dissolution or unreasonably refuses to accept an offer of employment by any such person on no less favorable terms than he or she was employed immediately prior to the dissolution;

(b)
is employed by an employer who dies, and the employee either enters into the employment of the personal representative, widower, or any heir of the deceased employer immediately after such death, or he or she unreasonably refuses to accept an offer of employment by any such person on no less favourable terms than he or she was employed immediately prior to the death.


(4)
A complaint that a severance allowance or vacation has not been paid on or before the next payday or within two weeks from the date of termination may be presented to the tribunal, and if the complaint is found to be proven to the satisfaction of the tribunal, it shall order payment of the amount due as well as any award which it considers just in the circumstances.

Dismissal of replacement

76.
Where an employer—

(a)
on engaging an employee informs the employee in writing that his employment will be terminated on the return to work of another employee who is, or will be, absent wholly or partly because of pregnancy or confinement; and

(b)
dismisses the first-mentioned employee in order to make it possible to give work to the other employee;

then, for the purposes of paragraph (b) of subsection (1) of section 69, but without prejudice to the application of subsection (3) of that section, the dismissal shall be regarded as having been for a substantial reason of a kind such as to justify the dismissal of an employee holding the position which that employee held.

Dismissal in connection with a lock-out, strike or other industrial action

77.
(1)
The provisions of this section shall have effect in relation to an employee who claims that he has been unfairly dismissed by his employer where at the date of dismissal —

(a) the employer was conducting or instituting a lock-out; or

(b) the employee was taking part in a strike or other industrial action.


(2)
In such a case a tribunal shall not determine whether the dismissal was fair or unfair unless it is shown —

(a) that one or more relevant employees of the same employer have not been dismissed; or

(b) that any such employee has, before the expiry of the period of three months beginning with that employee’s date of dismissal, been offered re-engagement and that the complainant has not been offered re-engagement.


(3)
Where it is shown that the condition referred to in paragraph (b) of subsection (2) is fulfilled, the provisions of sections 69 to 75 and 85 shall have effect as if in those sections for any reference to the reason or principal reason for which the employee was dismissed there were substituted a reference to the reason or principal reason for which he has not been offered re-engagement.


(4)
In this section —

(a) “date of dismissal” means—

(i)
where the employee’s contract of employment was terminated by notice, the date on which the employer’s notice was given; and

(ii) in any other case the effective date of termination.

(b) “relevant employees” means—

(i) in relation to a lock-out, employees who were directly interested in the trade dispute in contemplation or furtherance of which the lock-out occurred; and

(ii)
in relation to a strike or other industrial action, those employees at the establishment of the employer (being the establishment of the employer at or from which the complainant works) who were taking part in the action at the complainant’s date of dismissal; and

(c)
any reference to an offer of re-engagement is a reference to an offer (made either by the original employer or by a successor of that employer or an associated employer) to re-engage an employee, either in the job which he held immediately before the date of dismissal or in a different job which would be reasonably suitable in his case.

Pressure on employer to dismiss unfairly

78.
In determining, for the purposes of this Part any question as to the reason, or principal reason, for which an employee was dismissed or any question whether the reason or principal reason for which an employee was dismissed was a reason fulfilling the requirements of paragraph (b) of subsection (1) of section 69 or whether the employer acted reasonably in treating it as a sufficient reason for dismissing him–

(a)
no account shall be taken of any pressure which, by calling, organising, procuring or financing a strike or other industrial action, or threatening to do so, was exercised on the employer to dismiss the employee; and

(b)
any such question shall be determined as if no such pressure had been exercised.

Certificate of employment

79.
(1) On the termination of a contract of employment an employer, if so requested by the employee, shall provide the employee with a certificate of employment indicating –

(a)
the name and address of the employer;

(b)
the nature of the employer’s business;

(c)
the length of the employee’s continuous service;

(d)
the capacity in which the employee was employed prior to termination;

(e)
the wages and other remuneration payable at the date of termination of the contract; and

(f)
where the employee so requests, the reason for the termination of employment.


(2)
The certificate required by subsection (1) shall not contain any evaluation of the employee’s work unless this is requested by the employee.

Disciplinary action other than dismissal

80.
(1) An employer shall be entitled to take disciplinary action other than dismissal when it is reasonable to do so under the circumstances.


(2)
For purposes of this section “disciplinary action” includes in


(3)
 order of severity

(a)
a written warning;

(b)
suspension;


(3)
No employer may impose a fine or other monetary penalty on an employee, except in cases where a requirement of restitution would be appropriate and where agreed upon between the employer and employee.


(4)
In deciding what is reasonable under the circumstances pursuant to subsection (1), the employer shall have regard for the nature of the violation, the terms of the employment contract, the employee’s duties, the penalty imposed by the employer, the pattern and practice of the employer in similar situations, the procedure followed by the employer, the nature of any damage incurred and the previous conduct and the circumstances of the employee.


(5)
A complaint that disciplinary action is unreasonable may be made to the Labour Tribunal for determination.


(6)
Where the Labour Tribunal finds that disciplinary action is unreasonable it may void the action complained of, substitute another action or make an award for compensation as the Labour Tribunal considers just under the circumstances and the employer shall adjust his records in accordance with the decision of the Labour Tribunal

Complaint to  tribunal

81.
(1) Within 6 months of the date of dismissal, an employee shall have the right to complain to the Labour Tribunal that he has been unfairly dismissed, whether notice has been given or not.


(2)
The right of an employee to make a complaint under this section shall be without prejudice to any right the employee may enjoy under a collective agreement.

Employer to prove reason for dismissal

82.
(1) In any claim or complaint arising out of the dismissal of an employee it shall be for the employer to prove the reason for the dismissal, and if the employer fails to do so there shall be a conclusive presumption that the dismissal was unfair.


(2)
In the circumstances mentioned in subsection (3) of section 61 it shall be for the employee to prove the reason which made the continuation of the employment relationship unreasonable.

Supplementary  provisions relating to complaints

83.
(1) A complaint may be presented to the Labour Tribunal against an employer by any person, or by the Minister on behalf of any person (in this Part referred to as the complainant) that he was unfairly dismissed by the employer.


(2)
Subject to subsections (3) and (4), the Labour Tribunal shall not consider a complaint under this section unless it is presented to the tribunal before the end of the period of six months beginning with the effective date of termination or within such further period as the tribunal considers reasonable in a case where it is satisfied that it was not reasonably practicable for the complaint to be presented before the end of the period of six months.


(3)
Subsection (2) shall apply in relation to a complaint to which subsection (3) of section 77 applies as if—

(a) for the references to six months there were substituted references to nine months; and

(b)
for the reference to the effective date of termination there were substituted a reference to the complainant’s date of dismissal (within the meaning of subsection (4) of section 77).


(4)
The tribunal may, consider a complaint under this section, if, where the dismissal is with notice, the complaint is presented after the notice is given notwithstanding that it is presented before the effective date of termination; and in relation to such a complaint the provisions of this Ordinance, so far as they relate to unfair dismissal, shall have effect—

(a)
 as if references to a complaint by a person that he was unfairly dismissed by his employer included references to a complaint by a person that his employer has given him notice in such circumstances that he will be unfairly dismissed when the notice expires;

(b) 
as if references to reinstatement included references to the withdrawal of the notice by the employer;

(c) 

as if references to the effective date of termination included references to the date which would be the effective date of termination on the expiry of the notice; and

(d) 
as if references to an employee ceasing to be employed included references to an employee having been given notice of dismissal.

Remedies for unfair dismissal

Reinstatement or  re-engagement

84
(1) If the employee’s complaint of unfair dismissal is found to be proven to the satisfaction of the Labour Tribunal hearing the matter it shall award the employee one or more of the following remedies –

(a)
an order for reinstatement whereby the employee is to be treated in all respects as if he or she had never been dismissed;

(b)
an order for re-engagement whereby the employee is to be engaged in work comparable to that in which he or she was engaged prior to his or her dismissal, or other reasonably suitable work, from such date and on such terms of employment as may be specified in the order or agreed by the parties;

(c)
an award of compensation as specified in subsection (4);

(d)
or such other remedies as the Labour Tribunal may order.


(2) 
The Labour Tribunal hearing the matter shall, in deciding which remedy to award, first consider the possibility of making an award of reinstatement or re-engagement, taking into account in particular the wishes of the employee and employer and the circumstances in which the dismissal took place, including the extent, if any, to which the employee caused or contributed to the dismissal.


(3)
Where the Labour Tribunal hearing the matter finds that the employee engaged in misconduct notwithstanding the unlawful nature of the dismissal, it may include a disciplinary penalty as a term of the order for reinstatement or re-engagement.


(4)
An award of compensation shall be such amount as the  said Labour Tribunal considers just and equitable in all the circumstances having regard to the loss sustained by the employee in consequence of the dismissal in so far as that loss is attributable to action taken by the employer, and the extent, if any, to which the employee caused or contributed to the dismissal.  The amount awarded shall not be less than 2 weeks pay for each year of service for workers with less than two years service, and one month pay for each year of service for workers with more than 2 years of service of seniority.  An additional amount to such loss should be awarded where the dismissal was based on any of the reasons under subsection (2) of section 60.

Remedies for unfair dismissal

85.
(1) Where on a complaint under section 83 the tribunal finds that the grounds of the complaint are well-founded, it shall explain to the complainant what orders for reinstatement or re-engagement may be made under section 88 and in what circumstances they may be made, and shall ask the complainant whether he wishes the tribunal to make such an order, and if the complainant does express such a wish the tribunal may make an order under section 86.


(2)
If on a complaint under section 83, the tribunal hearing the complaint finds that the grounds of the complaint are well-founded and no order is made under section 86, the tribunal may make an award of compensation for unfair dismissal, calculated in accordance with sections 90 to 92, to be paid by the employer to the employee.

Order for reinstatement or re-engagement

86.
(1)
An order under this section may be an order for reinstatement (in accordance with subsections (2) and (3)) or an order for re-engagement (in accordance with subsection (4)), as the tribunal may decide, and in the latter case may be on such terms as the tribunal may decide.


(2)
An order for reinstatement is an order that the employer shall treat the complainant in all respects as if he had not been dismissed, and on making such an order the tribunal shall specify—

(a)
any amount payable by the employer in respect of any benefit which the complainant might reasonably be expected to have had but for the dismissal, including arrears of pay, for the period between the date of termination of employment and the date of reinstatement;

(b)
any rights and privileges, including seniority and pension rights, which must be restored to the employee; and

(c)
the date by which the order must be complied with.


(3)
Without prejudice to the generality of subsection (2), if the complainant would have benefited from an improvement in his terms and conditions of employment had he not been dismissed, an order for reinstatement shall require him to be treated as if he had benefited from that improvement from the date on which he would have done so but for being dismissed.


(4)
An order for re-engagement is an order that the complainant be engaged by the employer, or by a successor of the employer or by an associated employer, in employment comparable to that from which he was dismissed or other suitable employment, and on making such an order the tribunal may specify the terms on which re-engagement is to take place including —

(a)
the identity of the employer;

(b)
the nature of the employment;

(c)
the remuneration for the employment;

(d)
any amount payable by the employer in respect of any benefit which the complainant might reasonably be expected to have had but for the dismissal, including arrears of pay, for the period between the date of termination of employment and the date of re-engagement;

(e)
any rights and privileges, including seniority and pension rights, which must be restored to the employee; and

(f)
the date by which the order must be complied with.


(5)
In exercising its discretion under this section the Labour Tribunal shall first consider whether to make an order for reinstatement and in so doing shall take into account the following considerations—

(a)
whether the complainant wishes to be reinstated;

(b)
whether it is practicable for the employer to comply with an order for reinstatement;

(c)
where the complainant caused or contributed to some extent to the dismissal, whether it would be just to order his reinstatement.


(6)
If the Labour Tribunal decides not to make an order for reinstatement, it shall then consider whether to make an order for re-engagement and if so on what terms; and in so doing the Labour Tribunal shall take into account the following considerations—

(a)
any wish expressed by the complainant as to the nature of the order to be made;

(b)
whether it is practicable for the employer or, as the case may be, a successor or associated employer to comply with an order for re-engagement;

(c)
where the complainant caused or contributed to some extent to the dismissal, whether it would be just to order his re-engagement and if so on what terms;

and except in a case where the Labour Tribunal takes into account contributory fault under paragraph (c) it shall, if it orders re-engagement, do so on terms which are, so far as is reasonably practicable, as favourable as an order for reinstatement.

Supplementary provisions relating to section 86

87.
(1)
Where in any case an employer has engaged a permanent replacement for a dismissed employee, the Labour Tribunal shall not take that into account in determining, for the purposes of paragraph (b) of subsection (5) or paragraph (b) of subsection (6) of section 86, whether it is practicable to comply with an order for reinstatement or re-engagement unless the employer shows—

(a) that it was not practicable for him to arrange for the dismissed employee’s work to be done without engaging a permanent replacement; or

(b) that he engaged the replacement after the lapse of a reasonable period without having heard from the dismissed employee that he wished to be reinstated or re-engaged, and that when the employer engaged the replacement it was no longer reasonable for him to arrange for the dismissed employee’s work to be done except by a permanent replacement.


(2)
In calculating for the purposes of paragraph (a) of subsection (2) or paragraph (d) of subsection (4) of section 86 any amount payable by the employer, the tribunal may take into account, so as to reduce the employer’s liability, any sums received by the complainant in respect of the period between the date of termination of employment and the date of reinstatement or re-engagement by way of–

(a)
wages in lieu of notice or ex-gratia payments paid by the employer;

(b)
remuneration paid in respect of employment with another employer;

and such other benefits as the tribunal thinks appropriate in the circumstances.

Amount of compensation

Enforcement of orders for reinstatement or re-engagement and compensation

88.
(1) If an order under section 86 is made and the complainant is reinstated or, as the case may be, re-engaged but the terms of the order are not fully complied with, then, subject to section 92 the tribunal shall make an award of compensation, to be paid by the employer to the employee, of such amount as the tribunal thinks fit having regard to the loss sustained by the complainant in consequence of the failure to comply fully with the terms of the order.


(2)
Subject to subsection (1), if an order under section 86 is made but the complainant is not reinstated or, as the case may be, re-engaged in accordance with the order—

(a) the tribunal shall make an award of compensation for unfair dismissal, calculated in accordance with sections 90 to 92 to be paid by the employer to the employee; and

(b)
except in a case which the employer satisfies the tribunal that it is not practicable to comply with the order, the tribunal may make an additional award of compensation to be paid by the employer to the employee of an amount not less than thirteen nor more than twenty-six weeks’ pay.


(3)
Where in any case an employer has engaged a permanent replacement for a dismissed employee, the tribunal shall not take that into account in determining, for the purposes of paragraph (b) of subsection (2) whether it was practicable to comply with the order for reinstatement or re-engagement unless the employer shows that it was not practicable for him to arrange for the dismissed employee’s work to be done without engaging a permanent replacement.


(4)
Where in any case the Labour Tribunal makes an award of compensation for unfair dismissal, calculated in accordance with sections 90 to 92 and the tribunal finds the complainant has unreasonably prevented an order under section 86 from being complied with, it may, without prejudice to the generality of subsection (4) of section 91, take that conduct into account as a failure on the part of the complainant to mitigate his loss.

Compensation for unfair dismissal

89.
Where a tribunal makes an award of compensation for unfair dismissal under subsection (2) of section 85 or paragraph (a) of subsection (2) of section 88, the award shall consist of—

(a) a basic award calculated in accordance with section 90; and

(b) a compensatory award calculated in accordance with section 91.

Calculation of basic award

90.
(1) Subject to subsections (4), (5) and (6), the amount of the basic award shall be calculated in accordance with subsections (2) and (3).


(2)
The amount of the basic award shall be calculated by reference to the period, ending with the effective date of termination, during which the employee has been continuously employed by starting at the end of that period and reckoning backwards the number of years of employment falling within that period, and allowing—

(a)
one and a half week’s basic wage for each such year of employment in which the employee was not below the age of forty-one;

(b)
one week’s basic wage for each such year of employment not falling within paragraph (a) in which the employee was not below the age of twenty-one; and

(c)
half week’s basic wage for each such year of employment not falling within paragraph (a) or (b).


(3)
Where, in reckoning the number of years of employment in accordance with subsection (2), twenty years of employment have been reckoned, no account shall be taken of any years of employment earlier than those twenty years.


(4)
Where the Labour Tribunal finds that the complainant has unreasonably refused an offer by the employer which if accepted would have the effect of reinstating the complainant in his employment in all respects as if he had not been dismissed, the Labour Tribunal may reduce or further reduce the amount of the basic award to such extent as it considers just and equitable having regard to that finding.


(5)
Where the Labour Tribunal considers that the conduct of the complainant before the dismissal (or, where the dismissal was with notice, before the notice was given) was such that it would be just and equitable to reduce or further reduce the amount of basic award to any extent, the Labour Tribunal may reduce or further reduce that amount accordingly.


(6)
The amount of the basic award may be reduced or further reduced by the amount of any payment made by the employer to the complainant on the ground that the dismissal was by reason of redundancy.

Calculation of compensatory award

91.
(1) Subject to section 92, the amount of the compensatory award shall be such amount as the Labour Tribunal considers just and equitable in all the circumstances having regard to the loss sustained by the complainant in consequence of the dismissal in so far as that loss is attributable to action by the employer.


(2)
The said loss shall be taken to include —

(a)
any expenses reasonably incurred by the complainant in consequence of the dismissal; and

(b)
subject to subsection (3), loss of any benefit which he might reasonably be expected to have had but for the dismissal.


(3)
Such loss, in respect of any loss of any entitlement or potential entitlement to, or expectation of, a payment on account of dismissal by reason of redundancy shall include only the loss referable to the amount, if any, by which the amount of that payment would have exceeded the amount of a basic award (apart from any reduction under subsections (4) to (6) of section 90) in respect to the same dismissal.


(4)
In ascertaining the said loss the tribunal may apply the same rule concerning the duty of a person to mitigate his loss as applies to damages recoverable under the common law.


(5)
In determining, for the purposes of subsection (1), how far any loss sustained by the complainant was attributable to action taken by the employer no account shall be taken of any pressure which, by calling, organising, procuring or financing a strike or other industrial action, or threatening to do so, was exercised on the employer to dismiss the employee, and that question shall be determined as if no such pressure had been exercised.


(6)
Where the Labour Tribunal finds that the dismissal was to any extent caused or contributed to by any action of the complainant it may reduce the amount of the compensatory award by such proportion as it considers just and equitable having regard to that finding.


(7)
If the amount of any payment made by the employer to the employee on the ground that the dismissal was by reason of redundancy exceeds the amount of the basic award which would be payable but for subsection (6) of section 90 that excess shall go to reduce the amount of the compensatory award.

Limit on compensation

92.
(1) The amount of compensation awarded to a person under subsection (1) of section 88 or of a compensatory award to a person calculated in accordance with section 91 shall not exceed thirty-five thousand dollars.


(2)
It is declared for the avoidance of doubt that the limit imposed by this section applies to the amount which a tribunal would, apart from this section, otherwise award in respect of the subject matter of the complaint after taking into account any payment made by the respondent to the complainant in respect of that matter and any reduction in the amount of award required by any Ordinance or rule of law.

Part VII
Resolution of Disputes Relating to Employment

Establishment of a Labour Tribunal

93.
(1) For the purposes of this Ordinance there is hereby established a Labour Tribunal.


(2)
The Labour Tribunal shall have jurisdiction to hear and determine any labour dispute or complaint or other matter referred to it under this or any other Ordinance and shall have such other functions as may be conferred upon it by any other provision of law.


(3)
The Labour Tribunal in exercise of the powers conferred upon it by this or any Ordinance, shall not be subject to the direction or control of any other person or authority.


(4)
The Labour Tribunal shall have an official seal which shall be judicially noticed.


(5)
Orders, decisions and awards of the Labour Tribunal shall be enforceable in the Supreme Court as though they were orders or judgements of that court.

Composition of  tribunal

94.
(1) The Labour Tribunal shall consist of a President, and at least two other members appointed by the Governor as follows –

(a)
the President shall be appointed after consultation with such trade unions, employers’ organizations and other persons or groups as appear to the Governor to be representative of the views of employees and employers in the Islands;

(b)
one member shall be appointed after consultation with such trade unions and other persons or groups as appear to the Governor to be representative of the views of employees; and

(b) one member shall be appointed after consultation with such employers’ organizations and other persons or groups as appears to the Governor to be representative of views of employers.


(2)
One of the members appointed under subsection (1) shall be appointed Vice President and in the absence of the President may assume the powers conferred on the President by this Part.


(3)
A member of the Labour Tribunal shall be appointed to hold office for a period not exceeding five years; but may be removed by the Governor if there is reasonable evidence that the member is guilty of misconduct, malfeasance or incompetence .


(4)
A member of the Labour Tribunal shall be eligible for reappointment.


(5)
A member of the Labour Tribunal, a full tribunal or a tribunal shall not sit on any complaint, dispute or matter in which he directly or indirectly has a pecuniary interest.  


(6)
The Governor, acting with the approval of the Executive Council, shall set –

(a)
 the payments for the members of the labour tribunal; and

(b)
the travel expenses to be paid to members.


(7)
The Labour Tribunal shall be deemed to be fully constituted if three members are sitting at any hearing notwithstanding any temporary vacancy, absence or incapacitation, in its membership.

Duties and powers of the President  of  the  tribunal

95.
(1) The President shall be the senior member of the Labour Tribunal and shall be responsible for the administration of the affairs and business of the Labour Tribunal.


(2)
In any case where it appears to the President to be in the public interest, the President may issue directions for-

(a) the full Labour Tribunal, to sit, comprised of three members together with one or more assessors nominated by or on behalf of the employers concerned and an equal number of assessors nominated by or on behalf of the employees concerned, all of whom shall be appointed by the Minister in his discretion on such terms and conditions as he thinks fit; or

(b)
the Labour Tribunal, consisting of one member, to sit together with one or more assessors nominated by or on behalf of the employers concerned and an equal number of assessors nominated by or on behalf of the employees concerned, all of whom shall be appointed by the Minister in his discretion on such terms and conditions as he thinks fit.


(3)
The assessors appointed under subsection (2) shall assist the member or members of the Labour Tribunal or full Labour Tribunal but they do not have a vote.


(4)
If an assessor is not nominated by either party or both parties to a dispute, a tribunal or full tribunal may deal with the labour dispute, as if it were constituted in accordance with subsection (2) and no act, proceeding, decision or award of a Labour Tribunal or full Labour Tribunal shall be called into question or invalidated by reason of the absence of an assessor.


(5)
If a member of the Labour Tribunal begins to hear a matter and thereafter is for any reason unable to perform the functions of his office, then the functions may be performed by such other person as the Governor may appoint under subsection (1) of section 94 except that the hearing of evidence shall be restarted.

Dispute to be first reported to commissioner or  inspector

96.
Where an employee believes that there is a dispute concerning the infringement of any rights conferred on him by this Ordinance, a collective agreement, contract of employment or by any Ordinance dealing with occupational health, safety and the working environment he shall first refer the dispute to the Commissioner or an inspector who shall consider the dispute and shall endeavour to conciliate the parties and to effect a settlement by all means at his disposal.

Power  of  Tribunal

97.
(1) For the purpose of dealing with any matter referred to it, the Labour Tribunal shall have the power to, by writing under the hand of the President—

(a)
require any person to furnish, in writing or otherwise, such particulars in relation to the matter as the Labour Tribunal may specify; and

(b)
require a person to attend before the Labour Tribunal, whether sitting  as one member or as three members and give evidence, on oath or otherwise, or produce documents,


(2)
Subject to this Ordinance, the Labour Tribunal, shall not be bound by any rule of evidence in civil or criminal proceedings.

(3) Any person who –

(a)
fails without reasonable excuse to furnish particulars in accordance with a requirement under subsection (1);

(b)
fails without reasonable excuse to attend before the  Labour Tribunal in compliance with such a requirement; or

(c)
when in attendance before the Labour Tribunal, refuses to take an oath or make an affirmation, or to produce a document, or give evidence, in compliance with such a requirement,

is guilty of an offence and is liable on summary conviction to a fine of $25,000; however, a person shall not be punished for refusing to answer any question or to produce any document which he could not be required to answer or produce in proceedings before a court of law in the Islands, or for failing or refusing to answer any question or produce any document which is not relevant to the matters in issue.


(4)
The powers conferred on the Labour Tribunal by this section may, be exercised either on its own volition or on the application of an aggrieved party.


(5)
Aggrieved parties shall have the right to attend before the
 Labour Tribunal and to be represented.

Questions  of law

98.
(1) The Labour Tribunal may, if it thinks fit, refer any question of law for decision to the Supreme Court.


(2)
An appeal shall lie to the Court of Appeal on a question of law arising from any decision of, or in proceedings before, the Labour Tribunal, full tribunal or a tribunal under this Ordinance.


(3)
The Labour Tribunal may from time to time frame rules generally for itself for the effective execution of the provisions of this Ordinance, for regulating proceedings before a full tribunal or tribunal and for prescribing the fees payable in respect of those proceedings.


(4)
Decisions of the Labour Tribunal under this Ordinance shall be final and except on a question of law shall not be enquired into by any court.

National Security

99.
(1) If, on a complaint under section 83, it is shown that the action complained of was taken for the purpose of safeguarding national security, the Labour Tribunal hearing the matter shall dismiss the complaint; and a certificate purporting to be signed by or on behalf of the Governor certifying that the action specified in the certificate was taken for the purpose of safeguarding national security shall, for the purposes of this subsection, be conclusive evidence of the fact.


(2)
The Labour Tribunal established under this Ordinance may sit in private for the purpose of hearing evidence which, in its opinion, relates to matters of such a nature that it would be against the interest of national security to allow the evidence to be given in public or for the purpose of hearing evidence from any person which, in the opinion of the Labour Tribunal, is likely to consist of—

(a)
information which that person could not disclose without contravening a prohibition imposed by or under any enactment; or

(b)
any information which has been communicated to a person in confidence, or which he has otherwise obtained in consequence of the confidence reposed in him by another person;

Other  powers

100.
(1) If on hearing a complaint or reference the Labour Tribunal established under this Ordinance finds that the complaint is wholly or partly well founded, it may-

(a)
grant a decision determining the rights of the employer or the employee in relation to the matter;

(b)
direct a party to amend or confirm an agreement;

(c)
make an award of compensation;

(d)
make an award of such sum to be paid to the employer, employee or trade union as the Labour Tribunal thinks fit.


(2)
Any agreement, decision or award made by the Labour Tribunal established under this Ordinance shall be binding on the parties to whom the agreement, decision or award relates and, may be enforced in the Supreme Court, or recovered as a civil debt, by the person or party directly concerned in or affected by the non-fulfilment of the duty, compensation or award, or by the Minister.


(3)
In relation to proceedings on complaints under section 84 –

(a)
where the employee has expressed a wish to be reinstated or re-engaged which has been communicated to the employer at least seven days before the hearing of the complaint; or

(b)
where the proceedings arise out of an employer’s failure to permit an employee to return to work after an absence due to pregnancy or confinement,

the Labour Tribunal may require the employer to pay the costs or expenses of any postponement or adjournment of the hearing caused by the employer’s failure, without special reasons, to adduce reasonable evidence as to the availability of the job from which the complainant was dismissed, or, as the case may be, which she held before her absence, or of comparable or suitable employment.

General provisions as to conciliation

101.
(1) Anything communicated to the Commissioner or an inspector in connection with the performance of his functions as conciliator in any claim, dispute, complaint or reference shall not be admissible in evidence in any proceedings before a tribunal or Court, except with the consent of the person who communicated it to the Commissioner or inspector.


(2)
Where a complaint has been presented to the Commissioner or an inspector by a person (in this section referred to as the complainant), it shall be the duty of the Commissioner or inspector—

(a)
if he is requested to do so by the complainant and by the employer against whom it was presented; or

(b)
if, in the absence of any such request, he considers that he could act under this section with a reasonable prospect of success;

to endeavour to promote a settlement, of the complaint without its being determined by the Labour Tribunal.


(3)
For the purposes of promoting such a settlement, in a case where the complainant has ceased to be employed by the employer against whom the complaint is made—

(a)
the Commissioner or inspector shall in particular seek to promote the reinstatement or re-engagement of the complainant by the employer, or by a successor of the employer or by an associated employer, on terms appearing to the Commissioner to be equitable; but

(b)
where the complainant does not wish to be reinstated or re-engaged, or where reinstatement or re-engagement is not practicable, and the parties desire the Commissioner or inspector to act under this section, he shall seek to promote agreement between them as to a sum by way of compensation to be paid by the employer to the complainant.

Part VIII
Miscellaneous

Restrictions on contracting out

102.
(1)
Except as provided by the following provisions of this section any provision in any agreement (whether a contract of employment or not) shall be void in so far as it purports either expressly or by necessary implication—

(a)
to exclude, limit or avoid the operation of any provision of this Ordinance; or

(b)
to preclude any person from presenting a complaint to, the Labour Tribunal or Supreme Court or bringing any proceedings under, this Ordinance

(2)
Subsection (1) shall not apply—

(a)
to any agreement to refrain from presenting a complaint under section 83 reached where, in compliance with subsection (2) of section 101 the Commissioner or an inspector has taken action in accordance with that subsection;

(b)
to any provision in an agreement relating to dismissal from employment such as is mentioned in section 106.

Employment outside the Islands

103.
(1)
This Ordinance shall not apply in relation to employment during any period when the employee is engaged in work wholly or mainly outside the Islands unless the employee ordinarily works in the Islands and the work outside the Islands is for the same employer.


(2)
For the purposes of subsection (1), a person employed to work on board a ship registered in the Islands shall, unless—

(a)
the employment is wholly outside the Islands; or

(b)
he is not ordinarily resident in the Islands;

be regarded as a person who under his contract ordinarily works in the Islands

Employment  agencies

104.
(1) In the case of an employee provided to a user enterprise by a private employment agency-

(a) the agency shall bear responsibility for:

(i) the employee’s protection in the field of occupational safety and health;

(ii) 
preservation of the employee’s right to collective bargaining and;

(iii) 
the employee’s access to training and;

(b) the user enterprise shall bear responsibility for matters connected with the employee’s remuneration.








Cap. 135


(2)
Without prejudice to subsection (1), employment agencies shall ensure that workers they provide to user enterprises are afforded all the rights they are entitled to under this Ordinance, or any Ordinance relating to employment and for these purposes shall have such access to the user enterprise’s premises as trade union representatives under this Ordinance and the Trade Unions Ordinance.

Regulations

104A.
The Governor may by regulations make such provision in relation to regulating employment agencies as he considers necessary or expedient.
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105.
(1) An employer wishing to employ a person on a work permit under Part B of Schedule 4 to the Immigration Regulations shall notify the Commissioner of Labour of his intention to recruit such a person at least 14 days before making an application for the work permit pursuant to those Regulations.


(2)
It shall be the employer’s responsibility to find or provide suitable housing (proper conditions of health and comfort) for his employees who are required to obtain work permits under the Immigration Ordinance.


(3)
Real estate law and custom in the Islands shall be fully respected in terminating the lease or occupancy of such housing on termination of the worker’s contract of employment.


(4)
No employer shall lay-off or make redundant an employee who is a Belonger within three months prior or six months after, obtain, extend or renew, or apply to obtain, extend or renew, a work permit for a non Belonger to work in a similar position, or carry out similar duties for the employer, as did the Belonger.


(5)
Any employer who contravenes the provisions of subsection (4) is guilty of an offence and liable on summary conviction to a fine of $10,000 or to imprisonment for six months or to both such fine and imprisonment.  

Contracts for a fixed term

106. (1) Section 67 does not apply to dismissal from employment where an employee has worked under a single contract or several contacts of employment amounting to a period of two years or more and where the dismissal occurred because of the expiry of the period without the contract or contracts being renewed, if before the expiration of the period the employee agreed in writing (whether in the contact or contracts or in a separate agreement) to exclude any claim in respect of rights under that section in relation to the contract of employment.


(2)
This section shall apply only to employees requiring a work permit or who would require a work permit save for the fact that they are employees of the government of the Islands.

Miscellaneous classes of employment

107.
(1) The provisions of this Ordinance shall not apply to employment where the employer is the wife or husband of the employee.


(2)
Sections 4, 6 and 14 shall not apply to employment under a contract of service which normally involves employment for less than twelve hours weekly.


(3)
If the employee’s relations with his employer cease to be governed by a contract which normally involves work for twelve hours or more weekly and become governed by a contract which normally involves employment for eight hours or more, but less than twelve hours weekly, the employee shall nevertheless for a period of twenty-six weeks, computed in accordance with subsection (4), be treated for the purposes of subsection (2) as if his contract normally involved employment for twelve hours or more weekly.


(4)
In computing the said period of twenty-six weeks no account shall be taken of any week during which the employee is in fact employed for twelve hours or more.

Posting of copy of Ordinance and Regulations

108.
(1) Subject to subsection (2) of this section, there shall be kept posted at the principal entrances of a work place at which employees enter—

(a) a copy of this Ordinance and Regulations made thereunder; 
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(b) a copy of any Trade Union Ordinance and Regulations made thereunder;
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(c) a copy of the Public and Environmental Health Ordinance and National Insurance Ordinance and Regulations made thereunder;

(d)
a copy of any Ordinance dealing with employment, working environment and occupational health and safety enacted from time to time in the Islands; and

(e) a notice of the address of the Commissioner and the inspector for that workplace.


(2)
The Commissioner may direct that all or any of the documents mentioned in subsection (1) of this section shall be available for inspection or posted in such parts of the workplace, either in addition to or in substitution for the principal entrances, as he may direct. Where the number of employees employed at a workplace is three or less, the Commissioner may waive or vary the requirements of paragraph (a)-(c) of subsection (1), and, where they are waived, the employer shall display a notice stating that a copy of these Ordinances, Orders and Regulations may be inspected at the office of the Commissioner.


(3)
All such documents shall be posted in such positions as to be conveniently read by the persons employed in the workplace and if a form has been prescribed for any document, it shall be posted in that form.


(4)
Except for the purposes of substituting an updated copy, if any person pulls down, injures or defaces any copy of an Ordinance, Orders, Regulations or other document posted in pursuance of this Ordinance he shall be guilty of an offence and liable on summary conviction to a fine of $500 or to imprisonment for two months.

Abolition of doctrine of common employment

109.
(1)
Compensation payable to a person who is injured as the result of an accident at work shall be not less than a per centum of the employee’s latest basic wage calculated on 20% of such wage to compensate 100% incapacity.
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(2)
The degree of incapacity and duration of the payments shall be calculated using the formula contained in Benefit Regulations made under the National Insurance Ordinance.


(3)
It shall not be a defence to an employer, who is sued in respect of any injuries caused by the negligence of one of his employees, that the employee was, at the time the injury was caused, in common employment with the person injured.


(4)
A provision contained in any agreement (whether a contract of employment or not and whether made before or after the commencement of this Ordinance) shall be void in so far as it would have the effect of excluding or limiting any liability of the employer in respect of personal injuries caused to one of his employees by the negligence of a person in common employment with that employee.

Penalties

110.
A person who contravenes any provision of this Ordinance for which no other penalty is provided commits an offence and is liable on summary conviction to a fine of  $5,000. and if the offence of which he is convicted is continued after the conviction he shall be guilty of a further offence and shall be liable in respect thereof to a fine of $100. for every day or part of a day during which the offence is so continued.
 

Repeal and savings
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111.
(1)
The Employment Ordinance is hereby repealed.


(2)
Notwithstanding the repeal of the Employment Ordinance, any subsidiary legislation made under that Ordinance and in force immediately prior to the commencement of this Ordinance shall, so far as it is not inconsistent with the provisions of this Ordinance continue in force as if made under this Ordinance.

___________

Schedule

(Section 64(3))

Rights of Employee in Period of Notice

Preliminary

1.
In this Schedule the “period of notice” means the period of notice required by subsection (1) of section 63 or, as the case may be, subsection (6) of that section. 

Employment for which there are normal working hours

2.
(1)
If an employee has normal working hours under the contract of employment in force during the period of notice, and if during any part of those normal working hours—

(a)
the employee is ready and willing to work but no work is provided for him by his employer;

(b)
the employee is incapable of work because of sickness or injury; or

(c)
the employee is absent from work in accordance with the terms of his employment relating to holidays;

then the employer shall be liable to pay the employee for the part of normal hours covered by paragraphs (a), (b) and (c) a sum not less than the amount of remuneration for that part of normal working hours calculated at the average hourly rate of remuneration produced by dividing a weeks’ pay by the number of normal working hours.


(2)
Any payments made to the employee by his employer in respect of the relevant part of the period of notice whether by way of sick pay, holiday pay or otherwise, shall go towards meeting the employer’s liability under this paragraph.


(3)
Where notice was given by the employee, the employer’s liability under this paragraph shall not arise unless and until the employee leaves the service of the employer in pursuance of the notice.
Employment for which there are no normal working hours

3.
(1)
If an employee does not have normal working hours under the contract of employment in force during  the period of notice the employer shall be liable to pay the employee for each week of the period of notice a sum not less than a week’s pay.


(2)
Subject to subparagraph (3), the employer’s obligation under this paragraph shall be conditional on the employee being ready and willing to do work of a reasonable nature and amount to earn a week’s pay.


(3)
Sub-paragraph (2) shall not apply—

(a)
in respect of any period during which the employee is incapable of work because of sickness or injury; or

(b)
in respect of any period during which the employee is absent from work in accordance with the terms of his employment relating to holidays;

and any payment made to an employee by his employer in respect of such a period, whether by way of sick pay, holiday pay or otherwise, shall be taken into account for the purposes of this paragraph as if it were remuneration paid by the employer in respect of that period.


(4)
Where the notice was given by the employee, the employer’s liability under this paragraph shall not arise unless and until the employee leaves the service of the employer in pursuance of the notice.
Absence on leave granted at request of employee

4.
The employer shall not be liable under the foregoing provisions of this Schedule to make any payment in respect of a period during which the employee is absent from work with the leave of the employer granted at the request of the employee.

Notice given before a strike

5.
(1)
No payment shall be due under this Schedule in consequence of a notice to terminate a contract given by an employee if, after the notice is given and on or before the termination of the contract, the employee takes part in a strike of employees of the employer.


(2)
In sub-paragraph (1) “strike” means cessation of work by a body of persons employed acting in combination, or a concerted refusal or a refusal under a common understanding of any number of persons employed to continue to work for an employer in consequence of a dispute, done as a means of compelling their employer or any person or body of persons employed, or to aid other employees in compelling their employer or any person or body of persons employed, to accept or not accept terms or conditions of or affecting employment.
Termination of employment during period of notice

6.
(1)
If, during the period of notice, the employer breaks the contract of employment, payments received under this Schedule in respect of the part of the period after the breach shall go towards mitigating the damages recoverable by the employee for loss of earnings in the part of the period of notice.


(2)
If, during the period of notice, the employee breaks the contract, except under conditions described by section 60(3), and the employer rightfully treats the breach as terminating the contract, no remuneration shall be due to the employee under this Schedule in respect of the part of the period of notice falling after the termination of the contract.
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